AGENDA
COMMITTEE OF THE WHOLE
May 10, 2022
2200 Harnish Drive
Village Board Room
7:30 P.M.

Trustee Spella - Chairperson
Trustee Glogowski
Trustee Dianis
Trustee Smith
Trustee Brehmer
Trustee Auger
President Sosine
- AGENDA -

1. Roll Call - Establish Qquorum
Public Comment — Audience Participation
(Persons wishing to address the Committee must register with the Chair prior to roll call.)
3. Community Development
General Administration
A. Consider an Agreement with Starcom Radio for the Purchase of Radio’s for the Emergency
Medial Services, Public Safety and Plowing
5. Public Works & Safety
A. Consider an Agreement with Christopher Burke Engineering Ltd. for the In-House Engineering
Services Fiscal year 2022-2023
B. Consider an Agreement with At-Risk Management Contractor for Designer-Led Design-Build
Project for the Gaslight Park Improvements
C. Consider the Acceptance of Watermain Easement at 100 and 111 S. Main Street from the
Towne Park Condo Association
D. Consider an Agreement with Burke, LLC for the Design-Build of the Terrace Lakes Brick
Pavement Replacement Project
E. Consider an Agreement with Semper Fi Land, Inc. for the Woods Creek Reach 5 Streambank
Restoration
F. Consider an Agreement with Resource Environmental Solutions for the Construction
Management Services of the Woods Creek Reach 5 Streambank Restoration Project
6. Executive Session (If needed)
7. Other Business
8. Adjournment



VILLAGE OF ALGONQUIN
GENERAL SERVICES ADMINISTRATION

-MEMORANDUM -

DATE: May 10, 2022
TO: Tim Schloneger, Village Manager
FROM: Kevin Crook, Chief Innovation Officer

SUBJECT: Public Works Starcom Radio Upgrade

In our current fiscal year budget (FY23), we will be upgrading all of our Public Work’s radios
to Starcom, used for Emergency Medical Services, Public Safety, and Plowing. This will
carry a total one-time fee of $147,649. The service, Starcom, for the radios will be
approximately $16,000 annually; which will be an annual reduction of 75% ($48,000)
compared to the current radio system.

The current analog radio system costs $64,000, annually. To resolve aging system issues,
the Village would have to pay a one-time fee of $140,000 to fix many of the issues the current
solution has.

The Starcom radio upgrade will improve the availability of the Public Works radio talk group
and extend its coverage. In addition, this will allow Public Works to communicate, securely,
to the Police department and neighboring agencies.

These expenses were previously approved as part of the fiscal year 2023 budget, however,
as this amount is beyond administrative spending authority, it is recommended the Village
Board formally approve this purchase by Resolution.



@ MOTOROLA SCLUTIONS QUOTE-1580574
APX1500 and 900

Billing Address: Shipping Address: Quote Date:10/20/2021
ALGONQUIN, VILLAGE OF ALGONQUIN, VILLAGE OF Expiration Date:01/18/2022
2200 HARNISH DR 2200 HARNISH DR Quote Created By:
ALGONQUIN, IL 60102 ALGONQUIN, IL 60102 Todd Niccum

us us tniccum@chicomm.com

End Customer:
ALGONQUIN, VILLAGE OF
Vincent Kilcullen
vkilcullen@algonquin.org

Contract: 24302 - STARCOM21, IL
DIT7016660

Line # Item Number Description List Price Sale Price Ext. Sale Price

APX™ 1500 Enhanced

1 M36URS9PW1BN APX1500 ENHANCED 7/800 30 $1,858.00 $1,356.34 $40,690.20
MHZ MOBILE

1a  GAO00318AC ENH: 5 YEAR ESSENTIAL 30 $271.00 $271.00 $8,130.00
SvC

1b  GAO01574AA ENH: AES 256 SW 30 $523.00 $381.79 $11,453.70
ENCRYPTION

1c QAO01648AA ADD: HW KEY 30 $6.00 $4.38 $131.40
SUPPLEMENTAL DATA

1d  GAO00235AA ADD: NO GPS ANTENNA 30 $0.00 $0.00 $0.00
NEEDED APX

le  GG66BF ADD: DASH MOUNT 02 APXM 30 $138.00 $100.74 $3,022.20

1f GAO00580AA ADD: TDMA OPERATION 30 $495.00 $361.35 $10,840.50

1g  G142AD ADD: NO SPEAKER APX 30 $0.00 $0.00 $0.00

1h  GAO0804AA ADD: APX 02 CH (GREY) 30 $541.00 $394.93 $11,847.90

1i W969BQ ADD: MULTIKEY OPERATION 30 $95.00 $69.35 $2,080.50

1j GAO1339AA ENH: SW P25 TRUNKING 30 $1,177.00 $859.21 $25,776.30

1k  G444AH ADD: APX CONTROL HEAD 30 $0.00 $0.00 $0.00
SOFTWARE

Any sales transaction following Motorola's quote is based on and subject to the terms and conditions of the valid and executed written contract between Customer and Motorola (the ""Underlying
Agreement"") that authorizes Customer to purchase equipment and/or services or license software (collectively ""Products™). If no Underlying Agreement exists between Motorola and Customer, then
Motorola's Standard Terms of Use and Motorola's Standard Terms and Conditions of Sales and Supply shall govern the purchase of the Products.

Motorola Solutions, Inc.: 500 West Monroe, United States - 60661 ~ #: 36-1115800
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0 MOTOROLA SOLUTIONS

Description

QUOTE-1580574
APX1500 and 900

Line # Item Number
11 G335AW
1m  W22BA
2 LSV00Q00202A
APX™ 900
4 H92UCF9PWG6AN
4a QAO01648AA
4b Q887AT
4c QAO04096AA
4d QA06653AA
de H869CQ
4f QAO00580AF
6 LSV00Q00202A
Product Services
7 LSV00Q00202A
8 PMPN4174A
10 HKN6184C
11 PMKN4012B
Grand Total

ADD: ANT 1/4 WAVE
762-870MHZ

ADD: STD PALM
MICROPHONE APX

DEVICE PROGRAMMING
Radio Programming, need one
per radio

APX 900 7/800 MHZ MODEL 2
PORTABLE

ADD: HW KEY
SUPPLEMENTAL DATA

ADD: 5Y ESSENTIAL
SERVICE

ENH: P25 TRUNKING

ENH: AES 256 SW
ENCRYPTION AND ADP

ADD: MULTIKEY
ADD: TDMA OPERATION

DEVICE PROGRAMMING
radio programming, need one
per radio

DEVICE PROGRAMMING
Code plug template build, need
one per radio type

CHGR DESKTOP SINGLE
UNIT IMPRES, US/NA

CBL ASSY:CABLE CH,
PROGRAMMING, USB

PORTABLE PROGRAMMING
CABLE

30

30

30

List Price Sale Price Ext. Sale Price
$15.00 $10.95 $328.50
$79.00 $57.67 $1,730.10
$50.00 $50.00 $1,500.00

$1,898.00 $1,385.54 $12,469.86
$6.00 $4.38 $39.42
$170.00 $170.00 $1,530.00
$1,177.00 $859.21 $7,732.89
$358.00 $261.34 $2,352.06
$83.00 $60.59 $545.31
$495.00 $361.35 $3,252.15
$50.00 $50.00 $450.00
$500.00 $500.00 $1,000.00
$82.08 $59.92 $539.28
$57.20 $41.76 $83.52
$84.70 $61.83 $123.66

$147,649.45(USD)

Any sales transaction following Motorola's quote is based on and subject to the terms and conditions of the valid and executed written contract between Customer and Motorola (the ""Underlying

Agreement"") that authorizes Customer to purchase equipment and/or services or license software (collectively ""Products™). If no Underlying Agreement exists between Motorola and Customer, then

Motorola's Standard Terms of Use and Motorola's Standard Terms and Conditions of Sales and Supply shall govern the purchase of the Products.
Motorola Solutions, Inc.: 500 West Monroe, United States - 60661 ~ #: 36-1115800
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@ MOTOROLA SCLUTIONS QUOTE-1580574
APX1500 and 900

Optional ltems:

Item Number Description List Price Sale Price Ext. Sale Price

3 LSV00Q00203A DEVICE INSTALLATION 30 $800.00 $800.00 $24,000.00
Optional Installation, Budgetary.
Will need to get fleet
information to provide firm cost

5 PMNN4491C BATT IMPRES LIION IP68 9 $115.50 $84.32 $758.88
2100T
9 PMMN4069AL MICROPHONE,IMPRES RSM, 9 $143.64 $104.86 $943.74
3.5MM JACK, IP55
Optional ltems Total $25,702.62
Notes:

® Unless otherwise noted, this quote excludes sales tax or other applicable taxes (such as Goods and Services Tax,
sales tax, Value Added Tax and other taxes of a similar nature). Any tax the customer is subject to will be added to
invoices.

Any sales transaction following Motorola's quote is based on and subject to the terms and conditions of the valid and executed written contract between Customer and Motorola (the ""Underlying
Agreement"") that authorizes Customer to purchase equipment and/or services or license software (collectively ""Products™). If no Underlying Agreement exists between Motorola and Customer, then
Motorola's Standard Terms of Use and Motorola's Standard Terms and Conditions of Sales and Supply shall govern the purchase of the Products.

Motorola Solutions, Inc.: 500 West Monroe, United States - 60661 ~ #: 36-1115800
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0 MOTOROLA SOLUTIONS

Purchase Order Checklist

Marked as PO/ Contract/ Notice to Proceed on Company Letterhead
(PO will not be processed without this)

PO Number/ Contract Number

PO Date

Vendor = Motorola Solutions, Inc.

Payment (Billing) Terms/ State Contract Number

Bill-To Name on PO must be equal to the Legal Bill-To Name

Bill-To Address

Ship-To Address (If we are shipping to a MR location, it must be documented on PO)

Ultimate Address (If the Ship-To address is the MR location then the Ultimate Destination address
must be documented on PO )

PO Amount must be equal to or greater than Order Total

Non-Editable Format (Word/ Excel templates cannot be accepted)

Bill To Contact Name & Phone # and EMAIL for customer accounts payable dept

Ship To Contact Name & Phone #

Tax Exemption Status

Signatures (As required)




VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT

~MEMORANDUM-
DATE: April 19, 2022

TO: Tim Schloneger, Village Administrator
Committee of the Whole

FROM: Robert Mitchard, Public Works Director

SUBJECT: In-House Engineering Task Order- FY 2022-2023

As you know Public Works has been utilizing engineering staff from Christopher B. Burke
Engineering Ltd. (CBBEL) since June of 2019. When the Project Manager departed in July,
the workload increased significantly.

During FY 2022-2023 budget discussions money was budgeted in the Water and Sewer
Improvement and Street Improvement funds to continue using CBBEL staff during this
fiscal year; $120,000 in each Capital account for a total of $240,000.

We have been very pleased with the work that has been performed by CBBEL staff, and
they are a great addition to our team at Public Work, as well as other departments in the
Village.

Therefore, we recommend that the attached Task Order Amendment be approved by the
Committee of the Whole for In-House Engineering Services with CBBEL in the amount of
$240,000 for FY 2022-2023, beginning May 1, 2022.

Please advise if you have any questions.



In-house Engineering Services
Revised August 6, 2019
Amendment 1 November 18, 2019
Amendment 2 May 13, 2020
Amendment 3 May 26, 2021
Amendment 4 April 19, 2022

Consulting Engineering
Master Agreement Work Order Form

L. Incorporation of Master Agreement
All terms and conditions contained within the Village Engineer Master Agreement
executed between the parties shall be applicable to the work to be performed under this
Work Order and shall be deemed to be fully incorporated as if fully set forth herein.

II. Project Understanding
A. General Understanding/Assumptions

CBBEL understands that the Village is looking to supplement their current in-house
Public Works staff by utilizing the services of an outside consulting firm. We understand
that the Village wishes to extend the existing agreement until April 30, 2023.

ITI.  Scope of Services
A. Engineering Services

CBBEL will provide General Engineering Assistance as directed by Public Works Staff.
Contract Engineering (In-house Engineering)

$ 120,000- Water/Sewer Capital

$ 120,000- Street Capital

IV.  Staff-Hour & Fee Summary
We will bill you on a time and materials basis at the rate of $120 per hour for a not-to-
exceed fee of $240,000.

VILLAGE OF ALGONQUIN

Accepted by:
Title:
Date:

CHRISTOPHER B. BURKE ENGINEERING, LTD.
Accepted by:
Title: President

Date: 4/19/2022

N:\PROPOSALS\ADMIN\2022\Algonquin In-House Engineering Services Amendment 4.041822.docx

Page 1 of 1



VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT

- MEMORANDUM-
DATE: May 3, 2022
TO: Tim Schloneger, Village Manager
FROM: Vince Kilcullen, General Services Superintendent

SUBJECT: Gaslight Park Basketball Court and Baseball Fence Improvements.

Tim, attached you will find the Design-Build Guaranteed Maximum Price and Standard
Form of At-Risk Management Contractor for Designer-Led Design-Build Project for the
Gaslight Park Improvements.

The design-build concept is a recommendation that I am making in order to bring this
project in on time, within budget (as stated), and within the high expectation of the Board
of Trustees, stakeholders, and our residents and businesses. Burke, LLC will be handling
all design, bidding, contractor selection (with our approval), and project construction
management under the Guaranteed Maximum Price of $78,318.00.

The most attractive part of this delivery method is the fact that the Village of Algonquin,

as owner will be teaming with Burke, LLC and the contractors to deliver a quality project.
In traditional design-bid-build delivery, the Village would be attempting to manage multiple
construction activities in this small and restrictive construction site. The design-build option
allows us to funnel all construction contracts and related activities through Burke, LLC,
making the overall management of the contract much more streamlined, comprehensive and
coordinated. Any construction savings realized through the design-build team effort will be
shared equally between Burke, LLC and the Village of Algonquin, as owner.

We have $88,000.00 budgeted in the General Services Fund from the tax levy earmarked
for park maintenance. The bid for this job came in at $78,318.00.

We recommend that the Committee of the Whole take the necessary action on the contract
with Burke, LLC in the amount of $78,318.00 and move that motion on to the Village
Board of Trustees for approval. Work will begin as soon as the contract is approved and
bids for services can be solicited and considered by Burke, LLC.



STANDARD FORM OF AT-RISK CONSTRUCTION MANAGEMENT
CONTRACT FOR DESIGNER-LED DESIGN-BUILD PROJECT

OWNER: Village of Algonquin, lllinois
2200 Harnish Dr
Algonquin, IL 60102

CONSTRUCTION MANAGER: Burke, LLC
9575 West Higgins Road
Suite 600
Rosemont, IL 60018-4920

PROJECT: Gaslight Park Improvements

CONTRACT DATE:

GUARANTEED MAXIMUM
PRICE: $78,318

SUBSTANTIAL COMPLETION DATE: TBD

196041-2 1



ARTICLE 1 - RELATIONSHIP OF THE PARTIES

1.1 Relationship. The Relationship between the Owner and the Construction Manager
with regard to the Project shall be one of good faith and fair dealing. The Construction
Manager agrees to provide the design, construction, management, and administration
services as set forth in greater detail below.

1.2 Engineer. The Engineer for the Project is Christopher B. Burke Engineering, Ltd., a
separate company and legal entity closely affiliated with the Construction Manager. The
Owner, Engineer and Construction Manager had previously jointly entered into a Price and
Schedule Guarantee for the Project. When fully executed, this Contract shall supersede the
Owner's and Construction Manager's obligations in the Price and Schedule Guarantee, which
merges into this Contract and is no longer separately enforceable.

ARTICLE 2 - DEFINITIONS

2.1 Contract Documents. The Contract Documents consist of:

A Change Orders and written amendments to this Contract signed by both the
Owner and Construction Manager;

.2 This Contract;

.3 Village of Algonquin Standard Certifications
a. Business Organization
b. Certification of Eligibility
c. Equal Employment Opportunity
d. lllinois Prevailing Wage Act
e. Contractor’s Certification
f. Apprenticeship and Training Program Certification

In case of any inconsistency, conflict or ambiguity among the Contract Documents, the
Documents shall govern in the order in which they are listed above.

2.2 Day. A "Day" shall mean one calendar day.

2.3 Hazardous Material. A Hazardous Material is any substance or material identified
now or in the future as hazardous under any federal, state, or local law or regulation, or any
other substance or material which may be considered hazardous or otherwise subject to
statutory or regulatory requirements governing handling, disposal and/or cleanup.

2.4 Owner. The Owner for the purposes of this Contract is the Village of Algonquin,
lllinois, an Illinois municipal corporation.

2.5 Not Used.

2.6 Subcontractor. A Subcontractor is a person or entity who has an agreement with the
Construction Manager to perform any portion of the Work and includes vendors or material
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suppliers but does not include the Engineer, any separate contractor employed by the Owner
or any separate contractor’s subcontractor.

2.7 Substantial Completion. The Owner shall determine substantial completion of the
Work, or of a designated portion of the Work, occurs on the date when construction is
sufficiently complete in accordance with the Contract Documents so that the Owner can
begin to occupy or utilize the Project, or the designated portion, for the use for which it is
intended.

2.8 Subsubcontractor. A Subsubcontractor is a person or entity who has an agreement
with a Subcontractor to perform any portion of the Subcontractor's work.

2.9 The Work. The Work consists of all the construction, procurement and administration
services to be performed by the Construction Manager and the Subcontractors under this
Contract, as well as any other services which are necessary to complete the Project in
accordance with and reasonably inferable from the Contract Documents.

ARTICLE 3 - CONSTRUCTION MANAGER'S RESPONSIBILITIES

3.1 Commencement. The Construction Manager may commence the Work upon
execution of this Contract. The parties contemplate that by mutual agreement, the
Construction Manager may commence certain portions of the Work, such as procurement of
long lead-time items, design and site preparation, prior to execution of this Contract in
reliance on the Price/Schedule Guarantee.

3.2 General Requirements. The Construction Manager shall perform those portions of
the Work that the Construction Manager customarily performs with its own personnel. All
other portions of the Work shall be performed by Subcontractors or under other appropriate
agreements with the Construction Manager. The Subcontractor selection process shall be as
set forth in Article 4. The Construction Manager shall exercise reasonable skill and judgment
in the performance of the Work. The Construction Manager shall give all notices and comply
with all laws and ordinances legally enacted at the date of execution of this Contract which
govern performance of the Work. Construction Manager is responsible for the performance of
all design, design management, construction and construction management services, and
providing all facilities, supplies, material, equipment, tools and labor, necessary to complete
the Work described in and reasonably inferable from the plans and specifications.

3.3 Schedule. The Construction Manager shall maintain in written form a schedule of the
Work. The schedule shall indicate the dates for the start and completion of various stages of
the construction and shall be revised as required by the conditions of the Work. The
schedule may contain dates when information, decisions and approvals are required from the
Owner; and both the Owner and the Construction Manager agree to use their best efforts to
comply with the time requirements of the schedule.

3.4 Reports. The Construction Manager shall provide monthly written reports to the
Owner on the progress of the Work which shall include the current status of the Work in
relation to the construction schedule as well as adjustments to the construction schedule
necessary to meet the Substantial Completion date. The Construction Manager shall
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maintain a daily log containing a record of weather, Subcontractors working on the site,
number of workers, Work accomplished, problems encountered and other similar relevant
data as the Owner may reasonably require. The log shall be available to the Owner upon
reasonable advance notice.

3.5 Cost Control. The Construction Manager shall develop a system of cost control for
the Work, including regular monitoring of actual costs for activities and progress and
estimates for uncompleted tasks and proposed changes. The Construction Manager shall
identify variances between actual and estimated costs and report the variances to the Owner
in the monthly written reports.

3.6 Permits. The Construction Manager shall assist the Owner in securing the permits
necessary for construction of the Project.

3.7 Safety. The Construction Manager shall take necessary precautions for the safety of
its employees on the Project and shall comply with all applicable provisions of federal, state
and local safety laws and regulations to prevent accidents or injuries to persons on or
adjacent to the Project site.  The Construction Manager, directly or through its
Subcontractors, shall erect and properly maintain necessary safeguards for the protection of
workers and the public. However, the Construction Manager shall not be responsible for the
elimination or abatement of safety hazards created or otherwise resulting from any work at
the Project site being performed by someone other than the Construction Manager, a
Subcontractor or Subsubcontractor. The Engineer shall have no responsibility for safety
programs or precautions in connection with the Work and shall not be in charge of or have
any control over any construction means, methods, techniques, sequences or procedures.

Construction Manager shall take reasonable precautions for safety and shall provide
reasonable protection to prevent damage, injury or loss to other property at the site or
adjacent thereto such as trees, shrubs, lawns, walks, pavement, roadways, structures,
foundations and foundation tiebacks and utilities not designated for removal, relocation or
replacement in the course of construction, as well as the Work and materials and equipment
on site to be incorporated into the Work.

Construction Manager assumes direct liability for all damages to private property arising from
the execution of the Work by the Construction Manager or any of its Subcontractors, and
agrees to promptly resolve all claims directly with the property owners.

Construction Manager agrees that Owner has the right at any time or times to withhold from
any payment that may be or become due Construction Manager such amount as may
reasonably appear necessary to compensate the Owner for any claims by adjacent land
owner for property damage arising from the execution of the Work, and to defend and hold
Owner harmless from such claims.

Construction Manager shall not be liable for existing infrastructure deficiencies on private
property. It is understood by the Owner that unforeseen upgrades to existing infrastructure
will be required to construct the improvements and that the Construction Manager will be
paid for these upgrades either at the unit prices in the contract or on a time and materials
basis. The Owner and Construction Manager will work jointly to identify, coordinate and
obtain permission for all work on private property. The Owner, with input from the
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construction Manager, will have the final say on what is an existing condition and what
occurs as a result of the Construction Manager’s actions.

3.8 Cleanup. The Construction Manager shall keep the site of the Work free from debris
and waste materials resulting from the Work. At the completion of the Work, the
Construction Manager or its Subcontractors shall remove from the site of the Work all
construction equipment, tools, surplus materials, waste materials and debris.

3.9 Hazardous Materials. If the Construction Manager encounters a hazardous material
or substance not addressed in the Contract Documents and if reasonable precautions will be
inadequate to prevent foreseeable bodily injury or death to persons resulting from a material
or substance encountered on the site of the Work by the Construction Manager, the
Construction Manager shall, upon recognizing the condition, immediately stop Work in the
affected area and report the condition to the Owner in writing. Upon receipt of the
Construction Manager’s written notice, the Owner shall investigate and proceed pursuant to
the law and applicable regulations. Upon providing a copy of the Construction Manager’s
written notice, the Construction Manager will be permitted to continue to suspend
performance of the Construction Manager’s services in the affected area provided, however,
that Construction Manager shall return to work at Owner’s discretion and declaration either
that the material encountered does not require remediation or that it has been addressed in
accordance with the law. If the Construction Manager suspends services to longer than 21
days, the Owner may terminate this Agreement, and the Construction Manager shall be
compensated for services performed prior to the suspension of Construction Manager’'s
services. Under no circumstances, unless required by law, shall the Construction Manager
report the existence of any hazardous materials or substances to any other governmental
entity or agency without the Owner’s prior written consent. Unless otherwise provided in the
Contract Documents to be part of the Work, Construction Manager is not responsible for any
unforeseen hazardous materials or substances encountered at the site, provided, however,
Owner is not responsible for any hazardous material or substance releases or spills
introduced to the iste by Construction Manager, subcontractor or anyone for whose acts they
may be liable.

3.10 Intellectual Property. The Construction Manager shall pay all royalties and license
fees which may be due on the inclusion of any patented or copyrighted materials, methods or
systems selected by the Construction Manager and incorporated in the Work. The
Construction Manager shall defend, indemnify and hold the Owner harmless from all suits or
claims for infringement of any patent rights or copyrights arising out of such selection. The
Owner agrees to defend, indemnify and hold the Construction Manager harmless from any
suits or claims of infringement of any patent rights arising out of any patented materials,
methods or systems required or specified by the Owner.

3.11 Completion. At or promptly after the date of Substantial Completion, the Construction
Manager shall secure required certificates of inspection, testing or approval and deliver them
to the Owner; collect all written warranties and equipment manuals and deliver them to the
Owner; with the assistance of the Owner's maintenance personnel, direct the checkout of
utilities and operations of systems and equipment for readiness, and assist in their initial
start-up and testing; provide the Owner with a set of record drawings which the Construction
Manager shall have maintained throughout the Project; and prepare and forward to the
Owner a punch list of items of Work yet to be completed.
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3.12 Indemnification. To the fullest extent permitted by law, the Construction Manager
shall defend, indemnify and hold the Owner from all claims for bodily injury and property
damage (other than to the Work itself and other property insured under the Owner's builder's
risk or other property insurance) and all other claims, damages, losses, costs and expenses,
whether direct, indirect or consequential, including but not limited to the negligent or willful
acts or omissions by the Construction Manager, Subcontractors, Subsubcontractors or
anyone employed directly or indirectly by any of them or by anyone for whose acts any of
them may be liable. Notwithstanding any of the foregoing, nothing contained in this
paragraph shall require the Contractor to indemnify the Owner, their officials, agents and
employees for their own negligent acts or omissions. The terms of this indemnification shall
survive completion or termination of this Contract. Construction Manager shall indemnify and
save Owner harmless from all claims growing out of the lawful demands of Subcontractors,
laborers, workmen, mechanics, materialmen, and furnishers of machinery and parts thereof,
equipment, power tools, and all supplies, including commissary, incurred in the furtherance of
the performance of this Contract.

3.13 Overtime Work. Except in connection with the safety or protection of persons, or
the work, or property at the site or adjacent thereto, all work at the site shall be performed
during regular working hours; and the Construction Manger will not permit overtime work or
the performance of work on Saturday, Sunday or any legal holiday without the Owner’s
written consent given after prior written notice. Regular working hours shall be a consecutive
eight-hour period between the hours of seven o'clock (7:00) A.M. and five o'clock (5:00) P.M.,
Monday through Friday. No loading, unloading, opening, closing or other handling of crates,
containers, building materials or the performance of construction work shall be performed
before the hour of seven o'clock (7:00) A.M. and after the hour of nine o'clock (9:00) P.M.

3.14  Selection of Labor.  The Construction Manager shall comply with all lllinois statues
pertaining to the selection of labor.

3.15 Employment of lllinois Workers During Periods of Excessive Unemployment.

Whenever there is a period of excessive unemployment in lllinois, which is defined
herein as any month immediately following two consecutive calendar months during which
the level of unemployment in the State of lllinois has exceeded five percent as measured by
the United States Bureau of Labor Statistics in its monthly publication of employment and
unemployment figures, the Construction Manager shall employ only Illinois laborers. "lllinois
laborer" means any person who has resided in lllinois for at least 30 days and intends to
become or remain an lllinois resident.

Other laborers may be used when lllinois laborers as defined herein are not available, or are
incapable of performing the particular type of work involved, if so certified by the Construction
Manager and approved by the Owner. The Construction Manager may place no more than
three of his regularly employed non-resident executive and technical experts, who do not
qualify as lllinois laborers, to do work encompassed by this Contract during a period of
excessive unemployment.

This provision applies to all labor, whether skilled, semi-skilled or unskilled, whether manual
or non-manual.
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3.16 Equal Employment Opportunity. During the performance of this Contract, the
Construction Manager agrees as follows:

196041-2

A

That it will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, national origin, ancestry, age, marital
status, physical or mental handicap or unfavorable discharge from military
service, and further that it will examine all job classifications to determine if
minority persons or women are underutilized and will take appropriate
affirmative action to rectify any such underutilization.

That, if it hires additional employees in order to perform this Contract or any
portion hereof, it will determine the availability of minorities and women in the
area(s) from which it may reasonably recruit and it will hire for each job
classification for which employees are hired in such a way that minorities and
women are not underutilized.

That, in all solicitations or advertisements for employees placed by it or on its
behalf, it will state that all applicants will be afforded equal opportunity without
discrimination because of race, color, religion, sex, national origin, ancestry,
age, martial status, physical or mental handicap or unfavorable discharge from
military service.

That it will send to each labor organization or representative of workers with
which it has or is bound by collective bargaining or other agreement or
understanding, a notice advising such labor organization or representative of
the Construction Manager's obligations under the lllinois Human Rights Act
and the Owner's Rules and Regulations. If any such labor organization or
representative fails or refuses to cooperate with the Construction Manager in
its efforts to comply with such Act and Rules and Regulations, the
Construction Manager will promptly notify the Illinois Department of Human
Rights and the Owner and will recruit employees from other sources when
necessary to fulfill its obligations thereunder.

That it will submit reports as required by the Owner of Human Rights Rules
and Regulations, furnish all relevant information as may from time to time be
requested by the Owner or the contracting agency, and in all respects comply
with the Illinois Human Rights Act and the Owner's Rules and Regulations.

That it will permit access to all relevant books, records, accounts and work
sites by personnel of the contracting agency lllinois Department of Human
Rights for purposes of investigation to ascertain compliance with the lllinois
Human Rights Act and the Department's Rules and Regulations.

That it will include verbatim or by reference the provisions of this clause in
every subcontract so that such provisions will be binding upon every such
subcontractor. In the same manner as with other provisions of this Contract,
the Construction Manager will be liable for compliance with applicable
provisions of this clause by all its subcontractors; and further it will promptly
notify the Owner and the lllinois Department of Human Rights in the event any
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3.17

subcontractor fails or refuses to comply therewith. In addition, the
Construction Manager will not utilize any subcontractor declared by the Owner
to have failed to comply with this Equal Employment Opportunity provision.

Sexual Harassment Policy. The Construction Manager shall have in place and shall

enforce a written sexual harassment policy in compliance with 775 ILCS 5/2-105(A)(4).

3.18

Veterans Preference Act. The Construction Manager shall comply with all laws

relating to the employment preference to veterans in accordance with the Veterans
Preference Act (330 ILCS 55/0.01 et seq.).

3.19

3.20

3.21

196041-2

Wages of Employees on Public Works. This Contract is subject to “An act regulating
wages of laborers, mechanics and other workers employed in any public works by the
State, County, City or any public body or any political subdivision or by anyone under
contract for public works," approved June 26, 1941, as amended, except that where a
prevailing wage violates a Federal law, order, or ruling, the rate conforming to the
Federal law, order, or ruling shall govern.

Not less than the prevailing rate of wages as found by the Owner or the lllinois
Department of Labor or determined by a court on review shall be paid to all laborers,
workers and mechanics performing work under this contract. These prevailing rates of
wages are included in this Contract.

The Construction Manager and each subcontractor shall keep an accurate record
showing the names and occupations of all laborers, workers and mechanics
employed by them on this contract, and also showing the actual hourly wages paid to
each of such persons.

If requested, the Construction Manager and each subcontractor shall provide to the
Owner, the certified payroll as required by the Prevailing Wage Act. The Construction
Manager and each subcontractor shall preserve their weekly payroll records for a
period of three years from the date of completion of this Contract.

Confidentiality of Information. Any documents, data, records, or other information
relating to the project and all information secured by the Construction Manager from
the Owner in connection with the performance of services, unless in the public
domain, shall be kept confidential by the Construction Manager and shall not be
made available to third parties without written consent of the Owner, unless so
required by court order.

Steel Procurement. The steel products, as defined in Section 3 of the Steel
Products Procurement Act (30 ILCS 565/3) used or supplied in the performance of
this Contract or any subcontract shall be manufactured or produced in the United
States unless the Construction Manager certifies in writing that (a) the specified
products are not manufactured or produced in the United States in sufficient
guantities to meet the Owner's requirements or cannot be manufactured or produced
in the United States within the necessary time in sufficient quantities to meet the
Owner's requirements; or (b) obtaining the specified products, manufactured or
produced in the United States would increase the cost of the Contract by more than
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3.22

10%, or the application of the Steel Products Procurement Act (30 ILCS 565/1 et
seq.) is not in the public interest.

Certifications. The Construction Manager shall provide Owner with a signed
Contractor’s Certification, dated evenly herewith, certifying that the Construction
Manager is complying with and shall comply with the specific statutes and laws
required in connection with a public works contract entered into by an lllinois unit of
local government.

ARTICLE 4 - SUBCONTRACTS

4.1

4.2

4.3

441

196041-2

General. Work not performed by the Construction Manager with its own forces shall
be performed by Subcontractors or Subsubcontractors. The Construction Manager
shall be responsible for management of the Subcontractors in the performance of
their Work.

Selection. The Construction Manager shall subcontract with Subcontractors and with
suppliers of materials or equipment fabricated to a special design for the Work and,
shall manage the delivery of the work to the Owner. The Owner may designate
specific persons or entities from whom the Construction Manager shall subcontract.
However, the Owner may not prohibit the Construction Manager from subcontracting
with other qualified bidders.

A If the Construction Manager recommends to the Owner the acceptance of a
particular subcontractor who is qualified to perform that portion of the Work
and has submitted a price which conforms to the requirements of the Contract
Documents without reservations or exceptions, and the Owner requires that a
different price be accepted, then a Change Order shall be issued adjusting the
Contract Time and the Guaranteed Maximum Price by the difference between
the price of the subcontract recommended by the Construction Manager and
the subcontract that the Owner has required be accepted.

2 The Construction Manager shall not be required to contract with anyone to
whom the Construction Manager has a reasonable objection.

Assignment. The Construction Manager shall provide for assignment of Subcontract
Agreements in the event that the Owner terminates this Contract for cause. Following
such termination, the Owner shall notify in writing those Subcontractors whose
assignments will be accepted, subject to the rights of sureties, if any.

Subcontracts. The Construction Manager shall prepare all Subcontracts and shall
have full discretion to negotiate their terms, subject to the Owner's reasonable
requirements or objections as to form and content. Construction Manager shall bind
every subcontractor to all the provisions of this Agreement and the Contract
Documents as they apply to the subcontractor's portions of the Work.



4.5

Foreign Corporation. Foreign (non-lllinois) corporations shall procure from the lllinois
Secretary of State a certificate of authority to transact business in lllinois in
accordance with 805 ILCS 5/13.

ARTICLE 5 - CONSTRUCTION MANAGER'S WARRANTIES

5.1

5.2

5.3

One-Year Warranty. The Construction Manager warrants that all work performed
hereunder shall be of good workmanship and the materials and equipment furnished
under this Contract will be new unless otherwise specified, of good quality, in
conformance with the Contract Documents, and free from defective workmanship and
materials; and the Construction Manager agrees to correct all construction performed
under this Contract which proves to be defective in workmanship or materials. These
warranties shall commence on the date of Substantial Completion of the Work or of a
designated portion thereof and shall continue for a period of one year therefrom or for
such longer periods of time as may be set forth with respect to specific warranties
required by the Contract Documents.

Materials Specified By Owner. The products, equipment, systems or materials
incorporated in the Work at the direction or upon the specific request of the Owner
shall be covered exclusively by the warranty of the manufacturer and are not
otherwise warranted under this Contract.

Other Warranties. ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED,
INCLUDING THE WARRANTY OF MERCHANTABILITY AND THE WARRANTY OF
FITNESS FOR A PARTICULAR PURPOSE, ARE EXPRESSLY DISCLAIMED.

ARTICLE 6 - OWNER'S RESPONSIBILITIES

6.1

6.2

196041-2

Information and Services. The Owner shall provide:

A All necessary information describing the physical characteristics of the site,
including survey, site evaluations, legal descriptions, existing conditions,
subsurface and environmental studies, reports and investigations;

2 Inspection and testing services during construction as required by the law or
as mutually agreed:;

3 Any necessary approvals, rezoning, easements and assessments, permits,
fees and charges required for the construction, use, occupancy or renovation
of permanent structures, including any legal and other required services; and

4 any other information or services stated in the Contract Documents as being
provided by the Owner.

Reliance. The Construction Manager shall be entitled to rely on the completeness
and accuracy of the information and services required by paragraph 6.1 above, and
the Owner agrees to provide such information and services in a timely manner so as
not to delay the Work.
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6.3

6.4

6.5

Notice of Defect. If the Owner becomes aware of any error, omission or other
inadequacy in the Contract Documents or of the Construction Manager's failure to
meet any of the requirements of the Contract Documents, or of any other fault or
defect in the Work, the Owner shall give prompt written notice to the Construction
Manager; however, the Owner's failure to provide notice shall not relieve the
Construction Manager of its obligations under this Contract.

Communications. The Owner shall communicate with the Subcontractors and
Subsubcontractors only through the Construction Manager. The Owner shall have no
contractual obligations to any Subcontractors or Subsubcontractors.

Owner's Representative. The Owner's Representative for this Project is Owner’s
Public Works Director who shall be fully acquainted with the Project; shall be the
conduit by which the Owner furnishes the information and services required of the
Owner; and shall have authority to bind the Owner in all matters requiring the Owner's
approval, authorization or written notice; provided, however, the Public Works
Director shall not have authority to increase the Contract Price by $10,000.00 or more
or to extend the Contract Time. Authority to increase the Contract Price by
$10,000.00 or more or to extend the Contract Time may only be exercised by written
Change Order signed by the Public Works Director and authorized by a due and
proper vote of the Village Council. If the Owner changes its representative, the
Owner shall notify the Construction Manager in advance in writing. Change orders
must be approved in accordance with Section 33E-9 of the lllinois Criminal Code

ARTICLE 7 - CONTRACT TIME

7.1

7.2

7.3

196041-2

Execution Date. The parties contemplate that this Contract will be fully executed on
or before the May 13, 2022. A delay in the Owner's execution of this Contract which
postpones the commencement of the Work may require a Change Order equitably
adjusting the date of Substantial Completion.

Substantial Completion. The date of Substantial Completion of the Work shall be
contingent upon fencing procurement lead time, and as adjusted in accordance with
the provisions of this Contract. Current lead time is quoted to be 8-12 weeks.
Provisions have been made to allow for construction of the new basketball court and
entrance path ahead of the fence replacement. The existing fence will remain in place
until the new fence is delivered.

Delays. If causes beyond the Construction Manager's control delay the progress of
the Work, then the Contract Price and/or the date of Substantial Completion shall be
modified by Change Order as appropriate. Such causes shall include but not be
limited to: material procurement delays, acts or omissions of the Owner or separate
contractors employed by the Owner, the Owner’'s preventing the Construction
Manager from performing the Work pending dispute resolution, Hazardous Materials,
differing site conditions, adverse weather conditions not reasonably anticipated, fire,
unusual transportation delays, labor disputes, or unavoidable accidents or
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7.5

7.6

196041-2

circumstances. In the event that delays to the Project are encountered for any
reason, the Owner and the Construction Manager both agree to undertake
reasonable steps to mitigate the effect of such delays.

Inclement Weather. The Contract Time shall not be extended due to normal inclement
weather. Unless the Construction Manager can substantiate to the satisfaction of the
Owner that there was greater than normal inclement weather considering the full term
of the Contract Time and using the most recent ten-year average of accumulated
record mean values from climatological data complied by the United States
Department of Commerce National Oceanic and Atmospheric Administration for the
locale of the project and that such alleged greater than normal inclement weather
actually delayed the Work or portions thereof which had an adverse material effect on
the Contract Time, the Construction Manager shall not be entitled to an extension of
the Contract Time. |If the total accumulated number of calendar days lost due to
inclement weather from the start of work until substantial completion exceeds the total
accumulated number to be expected for the same time period from the aforesaid data
and the Owner grants the Construction Manager an extension of time, the Contract
Time shall be extended by the appropriate number of calendar days.

Responsibility for Completion. The Construction Manager, through its Subcontracts
shall furnish such employees, materials and equipment as may be necessary to
ensure the prosecution and completion of the Work in accordance with the
construction schedule. If the Work is not being performed in accordance with the
construction schedule and its becomes apparent from the schedule that the Work will
not be completed with the Contract Time, the Construction Manager shall, as
necessary to improve the progress of the Work, take some or all of the following
actions, at no additional cost to the Owner:

A Increase the number of workers in such crafts as necessary to regain the lost
progress;
2 Increase the number of working hours per shift, shifts per working day,

working days per week, the amount of equipment or any combination of the
foregoing to regain the lost progress.

In addition, the Owner may require the Construction Manager to prepare and submit a
recovery schedule demonstrating the Construction Manager’s plan to regain the lost
progress and to ensure completion within the Contract Time. If the Owner finds the
proposed recovery plan is not satisfactory, the Owner may require the Construction
Manager to undertake any of the actions set forth in this paragraph 7.5, without
additional cost to the Owner.

Failure to Prosecute the Work. The failure of the Construction Manager to
substantially comply with the requirements of paragraph 7.5 may be considered
grounds for a determination by the Owner, that the Construction Manager has failed
to prosecute the Work with such diligence to ensure completion of the Work within the
Contract Time and that pursuant to paragraph 11.2 that the Construction Manager
has materially breached this Contract.
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ARTICLE 8 - PAYMENT

8.1

196041-2

Guaranteed Maximum Price. The sum of the Cost of Work and the Construction
Manager's Fee including professional services is guaranteed by the Construction
Manager not to exceed the price listed on page 1, subject to additions and deductions
by Change Order as provided in the Contract Documents. Such maximum sum is
referred to in the Contract Documents as the Guaranteed Maximum Price. The
Construction Manager's Fee including professional fees, general conditions,
insurance, overhead and profit is identified on Exhibit A - Summary Schedule of
Values. The Construction Manager's Fee shall be increased proportionally with the
Cost of Work for any Change Orders in accordance with this Contract. The
Contractor’s Fee will not be reduced as the result of a Change Order. In the event
the Cost of Work plus the Construction Manager’'s Fee including professional services
shall total less than the Guaranteed Maximum Price as adjusted by Change Orders,
the resulting savings shall be shared equally between the Owner and the
Construction Manager, and the Owner shall make payment of the Construction
Manager’s portion upon Final Completion of the Work. In the event that the Cost of
Work plus the Construction Manager’s Fee including professional services exceeds
the Guaranteed Maximum Price as adjusted by Change Orders, then the Owner shall
pay no more than the Guaranteed Maximum Price as adjusted by Change Orders.
Costs which would cause the Guaranteed Maximum Price to be exceeded shall be
paid by the Construction Manager without reimbursement by the Owner.

1. The Guaranteed Maximum Price is based on the Summary Schedule of Values
depicted in Exhibit A.

2. Unit prices used for the actual work will be determined by the bidding process
identified in Article 4 of this Agreement.

3. Assumptions on which the Guaranteed Maximum Price are based, are as follows:

.1 The site is free of rock, debris or other bad soil conditions

.2 Hazardous materials are not present at the site.

.3 Durations to acquire permits are beyond the Contractor’s control.

.4 No utility conflicts exist.

.5 To the extent that the Drawings and Specifications are anticipated to require
further development by the Engineer, the Construction Manager has provided
in the Guaranteed Maximum Price for such further development consistent
with the Contract Documents and reasonably inferable therefrom. However,
such further development does not include such things as changes in scope,

systems, kinds and quality of materials, finishes or equipment, all of which, if
required, shall be incorporated by Change Order.
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8.2

8.3
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Compensation. The Guaranteed Maximum Price is the sum of the Cost of the Work
plus the Construction Manager's Fee as identified in this Contract, subject to
adjustment in accordance with the provisions of this Contract.

Progress Payments. Prior to submitting the first Application for Payment, the
Construction Manager shall provide a Schedule of Values reasonably satisfactory to
the Owner consisting of a breakdown of the Contract Price by trade or appropriate
category. On or before the fifteenth day of each month after the Work has been
commenced, the Construction Manager shall submit to the Owner an Application for
Payment in accordance with the Schedule of Values based upon the Work completed
and materials stored on the site or at other locations approved by the Owner. Within
thirty (30) days after receipt of each monthly Application for Payment, the Owner shall
approve or disapprove the Application for Payment. When safety or quality
assurance testing is necessary before consideration of the Application for Payment,
and such testing cannot be completed within thirty (30) days after receipt of the
Application for Payment, approval or disapproval of the Application for Payment shall
be made upon completion of the testing or within sixty (60) days after receipt of the
Application for Payment, whichever occurs first. If an Application for Payment is
disapproved, the Owner shall notify the Construction Manager in writing. If an
Application for Payment is approved, the Owner shall pay directly to the Construction
Manager the appropriate amount for which Application for Payment was made, less
amounts previously paid by the Owner within thirty (30) days after approval. The
Owner's progress payment, occupancy or use of the Project, whether in whole or in
part, shall not be deemed to be an acceptance of any Work not conforming to the
requirements of the Contract Documents.

A1 With each Application for Payment the Construction Manager shall submit
payrolls, petty cash accounts, receipted invoices or invoices with check
vouchers attached, and any other evidence reasonably required by the Owner
to demonstrate that cash disbursements or obligations already made or
incurred by the Construction Manager on account of the Work equal or exceed
(1) progress payments already received by the Construction Manager less (2)
that portion of those payments attributable to the Construction Manager’'s Fee
plus (3) payrolls and other costs for the period covered by the present
Application for Payment.

2 Each Application for Payment shall be based upon the most recent Schedule
of Values submitted by the Construction Manager in accordance with the
Contract Documents. The Schedule of Values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Work, except
that the Construction Manager’'s Fee shall be shown as a single separate
item. The Schedule of Values shall be prepared in such form and supported
by such data to substantiate its accuracy as the Owner may reasonably
require and shall be used as a basis for reviewing the Construction Manager's
Applications for Payment.

3 Applications for Payment shall show the percentage completion of each
portion of the Work as of the end of the period covered by the Application for
Payment. The percentage completion shall be the lesser of (1) the
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percentage of that portion of the Work which has actually been completed or
(2) the percentage obtained by dividing (a) the expense which has actually
been incurred by the Construction Manager on account of that portion of the
Work for which the Construction Manager has made or intends to make actual
payment prior to the next Application for Payment by (b) the share of the
Guaranteed Maximum Price allocated to that portion of the Work in the
schedule of values.

A4 Subject to other provisions of the Contract Documents, the amount of each
progress payment shall be computed as follows:

A

Take that portion of the Guaranteed Maximum Price properly allocable
to completed Work as determined by multiplying the percentage
completion of each portion of the Work by the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the schedule of
values. Pending final determination of cost to the Owner of changes in
the Work, amounts not in dispute may be included, even though the
Guaranteed Maximum Price has not yet been adjusted by Change
Order.

Add that portion of the Guaranteed Maximum Price properly allocable
to materials and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work or, if approved in advance by the
Owner, suitably stored off the site at a location agreed upon in writing.

Add the Construction Manager's Fee. The Construction Manager’'s
Fee shall be computed upon the Cost of the Work described in the two
preceding Clauses at the rate stated in paragraph 8.2 or, if the
Construction Manager’s Fee is stated as a fixed sum in that paragraph,
shall be an amount which bears the same ratio to that fixed sum Fee
as the Cost of the Work in the two preceding Clauses bears to a
reasonable estimate of the probable Cost of the Work upon its
completion.

Subtract the aggregate of previous payments made by the Owner.

Except with the Owner’s prior approval, payments to the Construction
Manager and Subcontractors shall be subject to retention of not less
than ten percent (10%). The Owner and the Construction Manager
shall agree upon a mutually acceptable procedure for review and
approval of payments and retention for subcontracts.

Except with the Owner’s prior approval, the Construction Manager
shall not make advance payments to suppliers for materials or
equipment which have not been delivered and stored at the site.

8.4 Progress Payment Documentation and Withholding of Payments due to

Subcontractor Notice Received. The Construction Manager shall supply and

196041-2
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each Application for Payment shall be accompanied by the following, all in form and
substance satisfactory to the Owner:

(A)

(B)

(©)

(D)

a duly executed and acknowledged sworn statement showing all
Subcontractors with whom the Construction Manager has entered into
subcontracts, the amount of each such subcontract, the amount requested for
any Subcontractor in the requested progress payment and the amount to be
paid to the Construction Manager from such progress payment, together with
similar sworn statements from all Subcontractors and, where appropriate, from
sub-Subcontractors;

duly executed waivers of mechanics' and materialmen's liens of the money
due or to become due herein, establishing payment to the Subcontractor or
material supplier of all such obligations to cover the full amount of the
Application for Payment from each and every Subcontractor and suppliers of
material or labor to release the Owner of any claim to a mechanic's lien, which
they or any of them may have under the mechanic's lien laws of lllinois. Any
payments made by the Owner without requiring strict compliance to the terms
of this paragraph shall not be construed as a waiver by the Owner of the right
to insist upon strict compliance with the terms of this approach as a condition
of later payments. The Construction Manager shall indemnify and save the
Owner harmless from all claims of Subcontractors, laborers, workmen,
mechanics, material men and furnishers of machinery and parts thereof,
equipment, tools and all supplies incurred in the furtherance of the
performance of the Work;

sworn statements or lien waivers supporting the Application for Payment
submitted late by the Construction Manager to the Owner will result in the
Application for Payment not being processed until the following month.

Owner may, after having served written notice to the Construction Manager
either pay unpaid bills, of which Owner has written notice, direct, or withhold
from Construction Manager's unpaid compensation a sum of money deemed
reasonably sufficient to pay any and all such lawful claims until satisfactory
evidence is furnished that all liabilities have been fully discharged whereupon
payment to Construction Manager shall be resumed, in accordance with the
terms of this Contract, but in no event shall the provisions of this sentence be
construed to impose any obligations upon Owner to the Construction
Manager. In paying any unpaid bills of Construction Manager, Owner shall be
deemed the agent of Construction Manager and any payment so made by
Owner, shall be considered as payment made under the Contract by OWNER
to Construction Manager and OWNER shall not be liable to Construction
Manager for any such payment made in good faith.

Construction Manager agrees that all payments made by the OWNER shall be
applied to the payment or reimbursement of the costs with respect to which
they were paid, and not to any pre-existing or unrelated debt between
Construction Manager and OWNER or between the Construction Manager
and any subcontractors or suppliers.
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8.5

8.6

8.7
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Late Payments. Payments shall be made in accordance with the Local Government
Prompt Payment Act (50 ILCS 505/1 et. seq.)

Title. The Construction Manager warrants and guarantees that title to all Work,
materials and equipment covered by an Application for Payment, whether
incorporated in the Project or not, will pass to the Owner free and clear of all liens,
claims, security interests or encumbrances upon receipt of such payment by the
Construction Manager.

Final Payment. Final Payment shall be due and payable when the Work is fully
completed. Before issuance of any final payment, the Owner may request
satisfactory evidence that all payrolls, materials bills and other indebtedness
connected with the Work have been or will be paid or otherwise satisfied. In
accepting final payment, the Construction Manager waives all claims except those
previously made in writing and which remain unsettled. In making final payment, the
Owner waives all claims except for outstanding liens, improper workmanship or
defective materials appearing within one year after the date of Substantial
Completion, and terms of any special warranties required by the Contract Documents.

A The amount of the final payment shall be calculated as follows:

A Take the sum of the Cost of the Work substantiated by the
Construction Manager's final accounting and the Construction
Manager’'s Fee, but not more than the Guaranteed Maximum Price.

2 Subtract the aggregate of previous payments made by the Owner. If
the aggregate of previous payments made by the Owner exceeds the
amount due the Construction Manager, the Construction Manager shall
reimburse the difference to the Owner.

2 The Owner’s accountants will review and report in writing on the Construction
Manager’s final accounting within 30 days after delivery of the final accounting
to the Owner by the Construction Manager. Based upon such Cost of the
Work as the Owner's accountants report to be substantiated by the
Construction Manager’s final accounting, the Owner will, within seven (7) days
after receipt of the written report of the Owner’s accountants, either make final
payment as requested to the Construction Manager, or notify the Construction
Manager in writing of the Owner’s reasons for withholding part or all of the
requested final payment.

.3 If, subsequent to final payment and at the Owner’s request, the Construction
Manager incurs costs described in Paragraph 8.7 and not excluded by
Paragraph 8.8 (1) to correct nonconforming Work, or (2) arising from the
resolution of disputes, the Owner shall reimburse the Construction Manager
such costs and the Construction Manager’s Fee, if any, related thereto on the
same basis as if such costs had been incurred prior to final payment, but not
in excess of the Guaranteed Maximum Price. If the Construction Manager
has participated in savings, the amount of such savings shall be recalculated
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and appropriate credit given to the Owner in determining the net amount to be
paid by the Owner to the Construction Manager.

8.8 Cost of the Work. The term “Cost of the Work” shall mean all costs incurred by the

Construction Manager and the cost of professional services in the proper
performance of the Work. The Cost of the Work shall include the items set forth

below.

A Labor costs.

A

Wages of construction workers directly employed by the Construction
Manager to perform the construction of the Work at the site or, with the
Owner’s agreement, at off-site locations.

Wages or salaries of the Construction Manager's supervisory and
administrative personnel when engaged in performance of the Work.

Wages and salaries of the Construction Manager's supervisory or
administrative personnel engaged, at factories, workshops or on the
road, in expediting the production or transportation of materials or
equipment required for the Work.

Costs paid or incurred by the Construction Manager for taxes,
insurance, contributions, assessments and benefits required by law or
collective bargaining agreements, and, for personnel not covered by
such agreements, customary benefits such as sick leave, medical and
health benefits, holidays, vacations and pensions, provided that such
costs are based on wages and salaries included in the Cost of the
Work.

2 Subcontract costs. Payments made by the Construction Manager to

Subcontractors in accordance with the requirements of the subcontracts.

3 Costs of materials and equipment incorporated in the completed construction.

A

Costs, including transportation, of materials and equipment
incorporated or to be incorporated in the completed construction.

Costs of materials described above in excess of those actually
installed but required to provide reasonable allowance for waste and
for spoilage. Unused excess materials, if any, shall be handed over to
the Owner at the completion of the Work or, at the Owner’s option,
shall be sold by the Construction Manager, with the amounts realized,
if any, from such sales credited to the Owner as a deduction from the
Cost of the Work.

4 Costs of other materials and equipment, temporary facilities and related items.

196041-2
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Costs, including transportation, installation, maintenance, dismantling
and removal of materials, supplies, temporary facilities, machinery,
equipment, and hand tools not customarily owned by the construction
workers, which are provided by the Construction Manager at the site
and fully consumed in the performance of the Work, and cost less
salvage value on such items if not fully consumed, whether sold to
others or retained by the Construction Manager.

Rental charges for temporary facilities, machinery, equipment, and
hand tools not customarily owned by the construction workers, which
are provided by the Construction Manager at the site, whether rented
from the Construction Manager or others, and costs of transportation,
installation, minor repairs and replacements, dismantling and removal
thereof.

Costs of removal of debris from the site.

Reproduction costs, costs of telegrams, facsimile transmissions and
long-distance telephone calls, postage and express delivery charges,
telephone service at the site and reasonable petty cash expenses of
the site office.

That portion of the reasonable travel and subsistence expenses of the
Construction Manager’s personnel incurred while traveling in discharge
of duties connected with the Work.

5 Miscellaneous costs.

A

That portion directly attributable to this Contract of premiums for
insurance and bonds.

Sales, use or similar taxes imposed by a governmental authority which
are related to the Work and for which the Construction Manager is
liable.

Fees and assessments for the building permit and for other permits,
licenses and inspections for which the Construction Manager has paid
or is required by the Contract Documents to pay.

Fees of testing laboratories for tests required by the Contract
Documents or advisable in the Construction Manager’s discretion.

Expenses and time incurred investigating potential changes in the
Work.

Royalties and license fees paid for the use of a particular design,
process or product required by the Contract Documents; the cost of
defending suits or claims for infringement of patent or other intellectual
property rights arising from such requirement by the Contract
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8.9
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Documents; payments made in accordance with legal judgments
against the Construction Manager resulting from such suits or claims
and payments of settlements made with the Owner’s consent.

7 Data processing costs related to the Work.

.8 Deposits lost for causes other than the Construction Manager's
negligence or failure to fulfill a specific responsibility to the Owner set
forth in this Agreement.

.9 Legal, and arbitration costs, other than those arising from disputes
between the Owner and Construction Manager, reasonably incurred by
the Construction Manager in the performance of the Work.

.10 Expenses incurred in accordance with the Construction Manager's
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work in case it is necessary
to relocate such personnel from distant locations.

.6 Other costs. Other costs incurred in the performance of the Work.
7 Emergencies and repairs to damaged or nonconforming work.

A Costs incurred in taking action to prevent threatened damage, injury or
loss in case of an emergency affecting the safety of persons and
property.

2 Costs incurred in repairing or correcting damaged or nonconforming

Work executed by the Construction Manager or the Construction
Manager’'s Subcontractors or suppliers.

Non-Reimbursable Costs. The Cost of the Work shall not include any of the

following.
A The Cost of the Work shall not include professional services or the following:
A1 Salaries and other compensation of the Construction Manager's
personnel stationed at the Construction Manager's principal office or
offices other than the site office, except as specifically provided in
paragraph 8.7.1, unless such personnel are directly engaged in the
performance of the Work.
2 Expenses of the Construction Manager’s principal office and offices
other than the site office, except as specifically provided in Paragraph
8.7.
3 Overhead and general expenses, except as may be expressly included

in Paragraph 8.7.
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A4 The Construction Manager’s capital expenses, including interest on the
Construction Manager’s capital employed for the Work.

5 The Construction Manager’s Fee.

.6 The payment of Retailers’ Occupation Tax, the Service Occupation
Tax (both state and local), the Use Tax and the Service Use Tax in
lllinois from which the Owner as a unit of local government is exempt.

7 Costs which would cause the Guaranteed Maximum Price to be
exceeded.

Cash discounts obtained on payments made by the Construction Manager
shall accrue to the Owner if (1) before making the payment, the Construction
Manager included them in an Application for Payment and received payment
therefor from the Owner, or (2) the Owner has deposited funds with the
Construction Manager with which to make payments; otherwise, cash
discounts shall accrue to the Construction Manager. Trade discounts,
rebates, refunds and amounts received from sales of surplus materials and
equipment shall accrue to the Owner, and the Construction Manager shall
make provisions so that they can be secured. Amounts which accrue to the
Owner shall be credited to the Owner as a deduction from the Cost of the
Work.

8.10 Accounting Records. The Construction Manager shall keep full and detailed accounts

and exercise such controls as may be necessary for proper financial management under
this Contract. The accounting and control systems shall be reasonably satisfactory to the

Owner.

The Owner and the Owner’'s accountants shall be afforded access to the

Construction Manager’s records, books, correspondence, instructions, drawings, receipts,
subcontracts, purchase orders, vouchers, memoranda and other data relating to this
Project, and the Construction Manager shall preserve these for a period of three years
after final payment, or for such longer period as may be required by law.

8.11 Payment Approval. The Owner may disapprove a payment, in whole or in part, or

because of subsequent observations, nullify any progress payment previously made, to
such extent as may be necessary, in its opinion, to protect its interests due to:

A

2
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Defective work not remedied;

Third party claims or reasonable evidence indicating the probable filing of
such claims;

Failure to make payments to subcontractors for labor, materials or equipment;

Reasonable evidence that the Work cannot be completed for the unpaid
balance of the Guaranteed Maximum Price;

Failure to prosecute the Work with sufficient workers, materials, and/or
equipment;
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.6 Failure to perform the Work in accordance with the Contract Documents.

ARTICLE 9 - CHANGES

9.1

9.2

9.3

9.4

196041-2

Change Orders. Changes in the Work which are within the general scope of this
Contract may be accomplished by Change Order without invalidating this Contract. A
Change Order is a written instrument, issued after execution of this Contract signed
by the Owner and Construction Manager stating their agreement upon a change and
any adjustment in the Guaranteed Maximum Price and/or the date of Substantial
Completion. The Construction Manager shall not be obligated to perform changed
Work until the Change Order has been executed by the Owner and Construction
Manager.

Costs. An increase or decrease in the Guaranteed Maximum Price resulting from a
change in the Work shall be determined by one or more of the following methods:

A Unit prices as set forth in this Contract or as subsequently agreed (but if the
original quantities are altered to a degree that application of previously agreed
unit prices would be inequitable to either the Owner or the Construction
Manager, the Unit Prices shall be equitably adjusted);

2 A mutually accepted, itemized lump sum;
.3 Time and materials.

Construction Manager’s fee shall be proportionately increased in all Change Orders
that increase the Guaranteed Maximum Price, but shall not be proportionately
decreased by a Change Order that decreases the Guaranteed Maximum Price. If the
parties cannot agree on the price term of a Change Order, then the Change Order will
be calculated on the basis of actual time and materials costs incurred. If at the
Owner’'s request the Construction Manager incurs substantial costs or time
investigating a proposed change which is never ultimately made, the Guaranteed
Maximum Cost and Contract Time shall be equitably adjusted.

Unknown Conditions. If in the performance of the Work, the Construction Manager
finds latent, concealed or subsurface physical conditions which differ from the
conditions the Construction Manager reasonably anticipated, or if physical conditions
are materially different from those normally encountered and generally recognized as
inherent in the kind of work provided for in this Contract, then the Guaranteed
Maximum Price and/or the Date of Substantial Completion shall be equitably adjusted
by Change Order within a reasonable time after the conditions are first observed.

Claims. For any claim for an increase in the Guaranteed Maximum Price and/or an
extension in the date of Substantial Completion, the Construction Manager shall give
the Owner written notice of the claim within twenty-one (21) days after the
Construction Manager first recognizes the condition giving rise to the claim. Except in
an emergency, notice shall be given before proceeding with the Work. In any
emergency affecting the safety of persons and/or property, the Construction Manager
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shall act, at its discretion, to prevent threatened damage, injury or loss. Any change
in Guaranteed Maximum Price and/or Date of Substantial Completion resulting from
such claim shall be effectuated by Change Order.

ARTICLE 10 - INSURANCE AND BONDING

10.1

10.2

The Contractor's Insurance. The Construction Manager and each of its
Subcontractors shall provide insurance as outlined in the attached “Insurance
Requirements” document provided by the Village of Algonquin. The Construction
Manager shall obtain and maintain insurance coverage for the following claims which
may arise out of the performance of this Contract, whether resulting from the
Construction Manager's operations or by the operations of any Subcontractor, anyone
in the employ of any of them, or by an individual or entity for whose acts they may be
liable:

A workers' compensation, disability benefit and other employee benefit claims
under acts applicable to the Work;

2 under applicable employer’s liability law, bodily injury, occupational sickness,
disease or death claims of the Construction Manager's employees;

.3 bodily injury, sickness, disease or death claims for damages to persons not
employed by the Construction Manager;

A4 usual personal injury liability claims for damages directly or indirectly related to
the person's employment by the Construction Manager or for damages to any
other person;

5 damage to or destruction of tangible property, including resulting loss of use,
claims for property other than the work itself and other property insured by the
Owner;

.6 bodily injury, death or property damage claims resulting from motor vehicle

liability in the use, maintenance or ownership of any motor vehicle;

7 contractual liability claims involving the Construction Manager's indemnity
obligations; and

.8 loss due to errors or omission with respect to provision of professional
services under this Agreement, including engineering services.

The Construction Manager's Commercial General and Automobile Liability Insurance
shall be written for not less than the following limits of liability:

Commercial General Liability Insurance

196041-2

Each Occurrence Limit $1,000,000
General Aggregate Limit $2,000,000
Products/Completed Operations Agg. $2,000,000
Personal & Advertising Injury Limit $1,000,000
Fire Damage (any one fire) $ 100,000
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Medical Expenses, each person $ 10,000

Comprehensive Automobile Liability Insurance

Combined Single Limit, each accident $1,000,000
or

Bodily Injury (per person) $1,000,000

Bodily Injury (per accident) $1,000,000

Property Damage (per accident) $1,000,000

Worker’'s Compensation & Employer’s Liability

Worker's Compensation Statutory Limits

Employer’s Liability

Bodily Injury by Accident $ 500,000 each accident
Bodily Injury by Disease $ 500,000 policy limit
Bodily Injury by Disease $ 500,000 each employee

Commercial Umbrella/Excess Liability

Each Occurrence $5,000,000
Aggregate $5,000,000

Professional Liability

10.3

10.4
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Each Occurrence $2,000,000
Aggregate $2,000,000

Commercial General Liability Insurance may be arranged under a single policy for the
full limits required or by a combination of underlying policies and an Excess or
Umbrella Liability policy. The policies shall contain a provision that coverage will not
be canceled or not renewed until at least thirty (30) days' prior written notice has been
given to the Owner. Certificates of insurance showing required coverage to be in
force shall be provided to the Owner prior to commencement of the Work.

Products and Completed Operations insurance shall be maintained for a minimum
period of at least one year after the date of Substantial Completion or final payment,
whichever is earlier.

Primary Insurance. The Commercial General Liability and Automobile Liability
Insurance policies required under this contract shall be endorsed to include, as
additional insured, the OWNER, its elected and appointed officials, officers and
employees, and owners of property where the Work is to be completed. Prior to the
commencement of any Work, the Construction Manager shall provide the Owner with
Certificates of Insurance for all insurance required pursuant to this Article. Any
insurance or self-insurance maintained by the Owner and Engineer shall be excess of
Construction Manager’s insurance and shall not contribute with it. Any failure to
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10.5

10.6
10.7

10.8

10.9

196041-2

comply with reporting provisions of the policies shall not affect coverage provided to
the Owner and Engineer. Construction Manager shall not allow any Subcontractor to
commence or continue any part of the Work until and unless such Subcontractor
provides and has in force insurance coverages equal to those required of
Construction Manager by this Article, including, but not limited to, naming the
OWNER as an additional insured for liability arising out of the subcontractor’s work.

Acceptability of Insurers. The insurance carrier used by the Construction Manger
shall have a minimum insurance rating of A:VIl according to the AM Best Insurance
Rating Schedule and shall meet the minimum requirements of the State of Illinois.

Reserved.

Property Insurance Loss Adjustment. Any insured loss shall be adjusted with the
Owner and the Construction Manager and made payable to the Owner and
Construction Manager as trustees for the insureds, as their interests may appear,
subject to any applicable mortgagee clause. Upon the occurrence of an insured loss,
monies received will be deposited in a separate account; and the trustees shall make
distribution in accordance with the agreement of the parties in interest, or in the
absence of such agreement, in accordance with the dispute resolution provisions of
this Contract. If the trustees are unable to agree between themselves on the
settlement of the loss, such dispute shall also be submitted for resolution pursuant to
the dispute resolution provisions of this Contract.

Waiver of Subrogation. The Owner and Construction Manager waive all rights
against each other, the Engineer, and any of their respective employees, agents,
consultants, Subcontractors and Subsubcontractors, for damages caused by risks
covered by insurance provided in Paragraph 10.2 to the extent they are covered by
that insurance, except such rights as they may have to the proceeds of such
insurance held by the Owner and Construction Manager as trustees. The
Construction Manager shall require similar waivers from all Subcontractors, and shall
require each of them to include similar waivers in their subsubcontracts and
consulting agreements. The Owner waives subrogation against the Construction
Manager, Engineer, Subcontractors and Subsubcontractors on all property and
consequential loss policies carried by the Owner on adjacent properties and under
property and consequential loss policies purchased for the Project after its
completion. If the policies of insurance referred to in this Paragraph require an
endorsement to provide for continued coverage where there is a waiver of
subrogation, the owners of such policies will cause them to be so endorsed.

Bonds. The Construction Manager shall furnish bonds covering faithful performance
of the Contract, exclusive of the Construction Manager's Fee and all other
professional services, and payment of the obligations arising thereunder. Bonds may
be obtained through the subcontractor's usual source and the cost thereof shall be
included in the Cost of the Work. The amount of each bond shall be equal to 100% of
the Guaranteed Maximum Price, less the Construction Manager’'s Fee and all other
professional services. The Construction Manager shall deliver the required bonds to
the Owner at least three days before commencement of any Work at the Project site.
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10.10

Performance and Payment Guarantee. In lieu of the Village not requiring payment
and performance bonds by the Construction Manager pursuant to 30 ILCS 550/1, et.
seq, the undersigned members of Burke, LLC, individually guarantee that 1) all the
undertakings, covenants, terms, conditions, and promises made herein by Burke, LLC
will be performed and fulfilled and 2) Burke, LLC shall pay all persons, firms and
corporations having contracts with Burke, LLC, or with subcontractors and all just
claims due them under the provisions of such contracts for labor performed or
materials furnished in the performance of the Work on the Project, when such claims
are not satisfied out of the Cost of Work, after final settlement between the Village
and Burke, LLC has been made.

ARTICLE 11 - TERMINATION

111

11.2
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By the Construction Manager. Upon seven (7) days written notice to the Owner, the
Construction Manager may terminate this Contract for any of the following reasons:

A1 If the Work has been stopped for a thirty (30) day period;

a. under court order or order of other governmental authorities having
jurisdiction;
b. as a result of the declaration of a national emergency or other

governmental act during which, through no act or fault of the
Construction Manager, materials are not available; or

C. because of the Owner's failure to pay the Construction Manager in
accordance with this Contract;

2 if the Work is suspended by the Owner for thirty (30) days;

.3 if the Owner materially delays the Construction Manager in the performance of
the Work without agreeing to an appropriate Change Order; or

4 if the Owner otherwise materially breaches this Contract.

Upon termination by the Construction Manager in accordance with this paragraph, the
Construction Manager shall be entitled to recover from the Owner all damages
allowed under lllinois law. In addition, the Construction Manager shall be paid an
amount calculated as set forth in paragraph 11.3.

By the Owner for Cause. If the Construction Manager fails to perform any of its
obligations under this Contract, the Owner may, after seven (7) days written notice,
during which period the Construction Manager fails to perform or to begin to perform
such obligation, undertake to perform such obligations itself. The Contract Price shall
be reduced by the cost to the Owner of performing such obligations. Additionally,
upon seven (7) days written notice to the Construction Manager and the Construction
Manager's surety, if any, the Owner may terminate this Contract for any of the
following reasons:
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11.3

114
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A if the Construction Manager utilizes improper materials and/or inadequately
skilled workers;

2 if the Construction Manager does not make proper payment to laborers,
material suppliers or subcontractors and refuses or fails to rectify same;

3 if the Construction Manager fails to abide by the orders, regulations, rules,
ordinances or laws of governmental authorities having jurisdiction; or

4 if the Construction Manager otherwise materially breaches this Contract.

If the Construction Manager fails to cure within the seven (7) days, the Owner, without
prejudice to any other right or remedy, may take possession of the site and complete
the Work utilizing any reasonable means. In this event, the Construction Manager
shall not have a right to further payment until the Work is completed. If the
Construction Manager files a petition under the Bankruptcy Code, this Contract shall
terminate if the Construction Manager or the Construction Manager's trustee rejects
the Agreement or, if there has been a default, the Construction Manager is unable to
give adequate assurance that the Construction Manager will perform as required by
this Contract or otherwise is unable to comply with the requirements for assuming this
Agreement under the applicable provisions of the Bankruptcy Code. In the event the
Owner exercises its rights under this paragraph, upon the request of the Construction
Manager, the Owner shall provide a detailed accounting of the costs incurred by the
Owner.

Termination by the Owner Without Cause. If the Owner terminates this Contract
other than as set forth in Paragraph 11.2, the Owner shall pay the Construction
Manager for the Cost of all Work executed and for any proven loss, cost or expense
in connection with the Work, plus all demobilization costs. The Owner shall also pay
to the Construction Manager fair compensation, either by purchase or rental at the
election of the Owner, for any equipment retained. The Owner shall assume and
become liable for obligations, commitments and unsettled claims that the
Construction Manager has previously undertaken or incurred in good faith in
connection with the Work or as a result of the termination of this Contract. As a
condition of receiving the payments provided under this Article 11, the Construction
Manager shall cooperate with the Owner by taking all steps necessary to accomplish
the legal assignment of the Construction Manager's rights and benefits to the Owner,
including the execution and delivery of required papers.

Suspension By The Owner For Convenience. The Owner for its convenience may
order the Construction Manager in writing to suspend, delay or interrupt all or any part
of the Work without cause for such period of time as the Owner may determine to be
appropriate. Adjustments shall be made for increases in the Guaranteed Maximum
Price and/or the date of Substantial Completion caused by suspension, delay or
interruption.  No adjustment shall be made if the Construction Manager is or
otherwise would have been responsible for the suspension, delay or interruption of
the Work, or if another provision of this Contract is applied to render an equipment
adjustment.
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ARTICLE 12 - DISPUTE RESOLUTION

12.1

12.2

12.3
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Step Negotiations. The parties shall attempt in good faith to resolve all disputes
promptly by negotiation, as follows. Either party may give the other party written
notice of any dispute not resolved in the normal course of business. Management
representatives of both parties one level above the Project personnel who have
previously been involved in the dispute shall meet at a mutually acceptable time and
place within ten (10) days after delivery of such notice, and thereafter as often as they
reasonably deem necessary, to exchange relevant information and to attempt to
resolve the dispute. If the matter has not been resolved within thirty (30) days from
the referral of the dispute to such management representatives, or if no meeting has
taken place within fifteen (15) days after such referral, the dispute shall be referred to
senior managers under the aforesaid procedure. If the matter has not been resolved
by such senior managers, both parties must agree to initiate binding arbitration as
provided hereinafter. If a negotiator intends to be accompanied at a meeting by an
attorney, the other negotiator shall be given at least three (3) working days' notice of
such intention and may also be accompanied by an attorney. All negotiations
pursuant to this clause are confidential and shall be treated as compromise and
settlement negotiations for purposes of the Federal Rules of Evidence and applicable
state Rules of Evidence.

Arbitration. Except as provided in this paragraph, any controversy or claim arising out
of or relating to this Agreement, or the breach thereof, shall be settled by binding
arbitration, one arbitrator, administered by the American Arbitration Association under
its Construction Industry Arbitration Rules or JAMS Dispute Resolution, at the Village
Hall 2200 Harnish Dr. Algonquin, Illinois, and judgment on the award rendered by the
arbitrator may be entered in any court having jurisdiction thereof.

Owner may elect, at its exclusive option, to file a lawsuit by rather than arbitration with
regard to amounts due Owner of $10,000 or less and $200,000 or more and to
enforce equitable remedies such as injunctive relief and mechanic lien rights. In the
event of such election, each party hereby irrevocably waives, to the fullest extent
permitted by applicable law, any right it may have to a trial by jury in respect to any
litigation directly or indirectly arising out of under or in connection with this Contract.

In the event of arbitration or litigation of this Contract between Owner and
Construction Manager, the non-prevailing party shall pay all attorneys' fees and
expenses incurred by prevailing party, as determined by the Arbiter or judge in
connection with the respective arbitration or litigation.

Until final resolution of any dispute hereunder, Construction Manager shall diligently
proceed with the performance of this Contract as directed by Owner.

Continued Performance of the Work. In the event of any dispute, the Construction
Manager shall continue to perform the Work and maintain its progress pending final
determination of the dispute, provided the Owner places a sum equal to 150% of the
amount in dispute in an escrow account, reasonably satisfactory to both parties,
which specifies that the escrow agent shall distribute the escrow sum between the
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12.4

parties in accordance with any agreement or court judgment entered resolving the
dispute.

Required in Subcontracts. = The Construction Manager shall include the provisions
of this Article 12 in all Subcontracts into which it enters.

ARTICLE 13 - LIQUIDATED DAMAGES

ARTICLE 14 - MISCELLANEOUS

14.1

14.2

14.3

14.4

14.5

14.6

14.7

14.8
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Project Sign. The Owner agrees that the Construction Manager and Engineer will be
properly identified and will be given appropriate credit on all signs, press releases and
other forms of publicity for the Project. Owner will permit the Construction Manager
and Engineer to photograph and make other reasonable use of the Project for
promotional purposes.

Notices. Notices to the parties shall be given at the addresses shown on the cover
page of this Contract by mail, fax or any other reasonable means.

Integration. This Contract is solely for the benefit of the parties, and no one is
intended to be a third party beneficiary hereto. This Contract represents the entire
and integrated agreement between the parties, and supersedes all prior negotiations,
representations or agreements, either written or oral.

Governing Law. This Contract shall be governed by the laws of the State of lllinois.

Severability. The partial or complete invalidity of any one or more provisions of this
Contract shall not affect the validity or continuing force and effect of any other
provision.

Assignment. Neither party to this Contract shall assign the Contract as a whole
without written consent of the other, except that the Owner may collaterally assign
this Contract to a lender if required to secure financing for this Project.

Existing Contract Documents. A list of the Plans, Specifications and Addenda in
existence at the time of execution of this Contract is attached as an exhibit to this
Contract.

lllinois Freedom of Information Act. The Construction Manager acknowledges that,
pursuant to the provisions of the lllinois Freedom of Information Act, (5 ILCS 140/1 et
seq.), documents or records prepared or used in relation to Work performed under
this Agreement are considered a public record of the Owner; and therefore, the
Construction Manager shall review its records and promptly produce to the Owner
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any records in the Construction Manager’'s possession which the Owner requires in
order to properly respond to a request made pursuant to the lllinois Freedom of
Information Act (5 ILCS 140/1 et seq.), and the Construction Manger shall produce to
the Owner such records within three (3) business days of a request for such records
from the owner at no additional cost to the Owner.

Owner: Contractor:
Village of Algonquin Burke, LLC
2200 Harnish Dr 9575 W. Higgins Road, Suite 600
Algonquin, IL 60102 Rosemont, IL 60018
By: Date: By: Date: 4/21/2022
Principal
Attest: Date: By: Date: 4/21/2022
Principal

W:\Proposals\2022\Algonquin - Gaslight Park Improvements\CM Contract Algonquin Gaslight Park
Improvements.doc
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Gaslight Park Improvements
Algonquin, lllinois
Exhibit A - Summary Schedule of Values

Item Contract Value
Construction $ 78,318
Remove Existing Concrete Court $ 4,900
Remove Existing Approach Walk $ 896
Install Aggregate Base (4-Inch) $ 1,950
Pour New 5" Thick Concrete Court $ 13,598
Pour New Concrete Walk $ 2,486
Procure and Install 2 Each "PW Sport" Basketball Hoops $ 10,537
Remove and Replace Fencing at Baseball Field $ 38,150
General Conditions (Insurance OH and Profit) $ 5,801
Contract Price $ 78,318

W:\Proposals\2022\Algonquin - Gaslight Park Improvements\Exhibit A Summary Schedule of Values.xlsSummary 4/20/2022



VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT

- MEMORANDUM-
DATE: April 25,2022

TO: Tim Schloneger, Village Administrator
Committee of the Whole

FROM: Robert Mitchard, Public Works Director

SUBJECT: 100 and 111 S Main Street Easements

In order to accomplish the work related to the Downtown Streetscape Harrison Street
Riverwalk & Bridge Project, some easements are required. A watermain easement
dedicated to the Village from 100 and 111 S Main Street is one of them. I have attached the
easement document and related plat for the easement. The owners are the Algonquin
Towne Park Condo Association. Village Board action is required to accept this easement. It
will be recorded after it is approved and signed by both parties. The Village Attorney has
reviewed this document and approved it.

Therefore, we recommend that the attached easement be approved and accepted by the
Village.

Please advise if you have any questions.



GRANT OF WATER MAIN EASEMENT
from
ALGONOUIN TOWNE PARK CONDO ASSOCIATION
to
THE VILLAGE OF ALGONOUIN

This Grant of Water Main Easement Agreement (this “Agreement”) is made as of the

day of , 2022, by and between Algonquin Towne Park Condo Association,
an Illinois Not-for-Profit Corporation (the “Grantor”), and the Village of Algonquin, an Illinois
municipal corporation (the “Grantee”).

1. Grant of Permanent Water Main Easement. The Grantor conveys to the
Grantee, its successors and assigns, a permanent water main easement for the installation,
maintenance, operation, repair, replacement and inspection of such water main and all necessary
accessories and appurtenances used in connection therewith (collectively, the “Water Main Service
Facilities”), along with the right of ingress and egress over Grantor’s property to accomplish the
purposes of this Agreement and the right to remove trees, landscaping, vegetation and any other
obstructions or improvements within said easement, and to enter upon, in, on, under, over and
through that part of the premises legally described and depicted on Exhibit A (the “Permanent
Water Main Easement”). The Water Main Service Facilities shall be owned by the Grantee. The
easement for the Water Main Service Facilities hereby granted to the Grantee runs with the land.
The Grantor shall not construct, maintain or permit any structure, obstruction or improvement
upon, in, on, under, over or through the Easement Area. The parties agree that, to the extent there
are any existing utilities under the Easement Area, aside from the Water Main Service Facilities,
the presence of such other existing utilities does not violate the terms of this Agreement. The
parties further agree that, to the extent there is currently landscape, hardscape, or pavement within
the Permanent Water Main Easement, Grantee will return the area to substantially the same
condition after the Water Main Service Facilities are installed.

2. Grant of Temporary Construction Easement. The Grantor hereby grants to the
Grantee a temporary construction easement for the area legally described on Exhibit B for
construction purposes only which shall be vacated automatically upon the completion and
installation of the Water Main Service Facilities but not later than one year form the date set forth
above. The parties further agree that, to the extent there is currently landscape, hardscape, or
pavement within the Temporary Construction Easement, Grantee will return the area to
substantially the same condition after the Water Main Service Facilities are installed.

3. Warranty of the Grantor. The Grantor warrants that it alone possesses fee simple
title to the real property within the Easement Area.

4. Indemnification of Grantor by Grantee. The Grantee agrees to indemnify
Grantor from any and all of Grantee’s acts or omissions in connection with the Agreement.




IN WITNESS WHEREOF, the parties hereto have caused this document to be executed
and delivered on the day first stated above.

THE GRANTOR: THE GRANTEE:
ALGONQUIN TOWNE PARK THE VILLAGE OF ALGONQUIN,
CONDO ASSOCIATION, an Illinois municipal corporation.
an Illinois Not-for-Profit Corporation.
By: By:
Its: Its:
STATE OF ILLINOIS )
)ss
COUNTY OF )

I, the undersigned, a Notary Public in and for said County and State aforesaid, DO
HEREBY CERTIFY that personally known to me to be the of
the Algonquin Towne Park Association, and personally known to me to be the same person whose
name is subscribed to the foregoing instrument, appeared before me this day in person and
acknowledged that as such , he/she signed and delivered the said instrument and
caused the corporate seal of said corporation to be affixed thereto, pursuant to authority given by
the Board of said corporation, as his/her free and voluntary act, and as the free and voluntary act
and deed of said corporation, for the uses and purposes therein set forth.

Given under my hand and seal this day of , 2022.
Notary Public
My Commission expires:
[SEAL]
STATE OF ILLINOIS )
)ss
COUNTY OF )

I, the undersigned, a Notary Public in and for said County and State aforesaid, DO
HEREBY CERTIFY that , personally known to me to be the
of the Village of Algonquin, and personally known to me to be the same person
whose name is subscribed to the foregoing instrument, appeared before me this day in person and
acknowledged that as such , he/she signed and delivered the said instrument and
caused the corporate seal of said corporation to be affixed thereto, pursuant to authority given by




the Board of Trustees of said corporation, as his/her free and voluntary act, and as the free and
voluntary act and deed of said corporation, for the uses and purposes therein set forth.

Notary Public

My Commission expires:

[SEAL]



EXHIBIT A
Legal Description and Depiction of the Permanent Water Main Easement Area

(PERMANENT WATERMAIN EASEMENT):

THAT PART OF LOTS 1 AND 2 IN BLOCK 8 IN PLUMLEIGH'S ADDITION TO
ALGONQUIN, BEING A SUBDIVISION IN THE NORTHWEST QUARTER OF SECTION
34, TOWNSHIP 43 NORTH, RANGE 8 EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED MARCH 24, 1860, IN BOOK 28 OF
DEEDS, PAGE 400 IN MCHENRY COUNTY, ILLINOIS, BEING DESCRIBED AS
FOLLOWS:

BEGINNING AT THE SOUTHWESTERLY CORNER OF SAID LOT 2; THENCE
NORTHEASTERLY ALONG THE WESTERLY LINE OF SAID LOT 2, HAVING AN
ILLINOIS COORDINATE SYSTEM (EAST ZONE) GRID BEARING OF NORTH 39
DEGREES 10 MINUTES 02 SECONDS EAST A DISTANCE OF 10.00 FEET TO A POINT ON
A LINE 10.00 FEET NORTHERLY OF AND PARALLEL WITH THE SOUTHERLY LINE OF
SAID LOT 2; THENCE SOUTH 50 DEGREES 38 MINUTES 31 SECONDS EAST, 100.31
FEET ALONG SAID PARALLEL LINE; THENCE NORTH 84 DEGREES 21 MINUTES 29
SECONDS EAST, 13.65 FEET TO A POINT ON A LINE 22.00 FEET WESTERLY OF AND
PARALLEL WITH THE EASTERLY LINE OF SAID LOTS 1 AND 2; THENCE NORTH 39
DEGREES 10 MINUTES 04 SECONDS EAST, 108.00 FEET ALONG SAID PARALLEL LINE;
THENCE SOUTH 50 DEGREES 49 MINUTES 56 SECONDS EAST, 10.00 FEET TO A POINT
ON A LINE 12.00 FEET WESTERLY OF AND PARALLEL WITH THE EASTERLY LINE OF
SAID LOTS 1 AND 2; THENCE SOUTH 39 DEGREES 10 MINUTES 04 SECONDS WEST,
112.16 FEET ALONG SAID PARALLEL LINE; THENCE SOUTH 84 DEGREES 21 MINUTES
29 SECONDS WEST, 21.95 FEET TO A POINT ON SAID SOUTHERLY LINE OF LOT 2;
THENCE NORTH 50 DEGREES 38 MINUTES 31 SECONDS WEST, 104.42 FEET ALONG
SAID SOUTHERLY LINE TO THE POINT OF BEGINNING.



EXHIBIT B

Legal Description of Temporary Construction Easement

(TEMPORARY CONSTRUCTION EASEMENT):

THAT PART OF LOTS 1 AND 2 IN BLOCK 8 IN PLUMLEIGH'S ADDITION TO
ALGONQUIN, BEING A SUBDIVISION IN THE NORTHWEST QUARTER OF SECTION
34, TOWNSHIP 43 NORTH, RANGE 8 EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED MARCH 24, 1860, IN BOOK 28 OF
DEEDS, PAGE 400 IN MCHENRY COUNTY, ILLINOIS, BEING DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHWESTERLY CORNER OF SAID LOT 2; THENCE
NORTHEASTERLY ALONG THE WESTERLY LINE OF SAID LOT 2, HAVING AN
ILLINOIS COORDINATE SYSTEM (EAST ZONE) GRID BEARING OF NORTH 39
DEGREES 10 MINUTES 02 SECONDS EAST A DISTANCE OF 10.00 FEET TO THE POINT
OF BEGINNING; THENCE CONTINUING NORTH 39 DEGREES 10 MINUTES 02
SECONDS EAST, 5.00 FEET TO A POINT ON A LINE 15.00 FEET NORTHERLY OF AND
PARALLEL WITH THE SOUTHERLY LINE OF SAID LOT 2; THENCE SOUTH 50
DEGREES 38 MINUTES 31 SECONDS EAST, 98.26 FEET ALONG SAID PARALLEL LINE;
THENCE NORTH 84 DEGREES 21 MINUTES 29 SECONDS EAST, 9.50 FEET TO A POINT
ON A LINE 27.00 FEET WESTERLY OF AND PARALLEL WITH THE EASTERLY LINE OF
SAID LOTS 1 AND 2; THENCE NORTH 39 DEGREES 10 MINUTES 04 SECONDS EAST,
110.92 FEET ALONG SAID PARALLEL LINE; THENCE SOUTH 50 DEGREES 49 MINUTES
56 SECONDS EAST, 25.00 FEET TO A POINT ON A LINE 2.00 FEET WESTERLY OF AND
PARALLEL WITH THE EASTERLY LINE OF SAID LOTS 1 AND 2; THENCE SOUTH 39
DEGREES 10 MINUTES 04 SECONDS WEST, 132.72 FEET ALONG SAID PARALLEL LINE
TO A POINT ON SAID SOUTHERLY LINE OF LOT 2; THENCE NORTH 50 DEGREES 38
MINUTES 31 SECONDS WEST, 25.58 FEET ALONG SAID SOUTHERLY LINE; THENCE
NORTH 84 DEGREES 21 MINUTES 29 SECONDS EAST, 21.95 FEET TO A POINT ON A
LINE 12.00 FEET WESTERLY OF AND PARALLEL WITH THE EASTERLY LINE OF SAID
LOTS 1 AND 2; THENCE NORTH 39 DEGREES 10 MINUTES 04 SECONDS EAST, 112.16
FEET ALONG SAID PARALLEL LINE; THENCE NORTH 50 DEGREES 49 MINUTES 56
SECONDS WEST, 10.00 FEET TO A POINT ON A LINE 22.00 FEET WESTERLY OF AND
PARALLEL WITH THE EASTERLY LINE OF SAID LOTS 1 AND 2; THENCE SOUTH 39
DEGREES 10 MINUTES 04 SECONDS WEST, 108.00 FEET ALONG SAID PARALLEL
LINE; THENCE SOUTH 84 DEGREES 21 MINUTES 29 SECONDS WEST, 13.65 FEET TO A
POINT ON A LINE 10.00 FEET NORTHERLY OF AND PARALLEL WITH THE
SOUTHERLY LINE OF SAID LOT 2; THENCE NORTH 50 DEGREES 38 MINUTES 31
SECONDS WEST, 100.31 FEET ALONG SAID PARALLEL LINE TO THE POINT OF
BEGINNING.
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VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT

- MEMORANDUM-
DATE: May 4, 2022
TO: Bob Mitchard, Public Work Director
FROM: Vince Kilcullen, General Services Superintendent

SUBJECT: Terrace Lakes, Spella Park, and Algonquin Lakes Park Brick Pavement
Replacement Recommendation

Attached you will find the Design-Build Guaranteed Maximum Price proposal for the
Terrace Lakes brick pavement replacement project for this year. This will cover the brick
pavement replacement at Bunker Hill Dr. at Square Barn Rd, including installing a concrete
subbase, replacement curbing, and associated asphalt patching. This is the east leg of the
intersection, which serves as the entrance to the Terrace Lakes subdivision. In addition, we
will do doing brick replacement/maintenance along Bunker Hill at the traffic calming areas,
Spella Park, and Algonquin Lakes Park.

The design-build process allows us to engineer and construct this project on time, within
budget (as stated), and within the high expectation of the Board of Trustees, stakeholders,
and our residents and businesses. Burke, LLC will be handling all design, bidding,
contractor selection (with our approval), project construction management, and PR
communications and marketing (through a third-party vendor) under the Guaranteed
Maximum Price of $202,169.00.

The most attractive part of this delivery method is the fact that the Village of Algonquin,
as owner will be teaming with Burke, LLC and the contractors to deliver a quality project.
The design-build option allows us to funnel all construction contracts and related activities
through Burke, LLC, making the overall management of the contract much more
streamlined, comprehensive and coordinated. Any construction savings realized through
the design-build team effort will be shared equally between Burke, LLC and the Village of
Algonquin, as owner.

We currently have $200,000.00 budgeted in the Street Improvement Fund for brick paver
maintenance. The additional $2,169.00 will come from the cost savings on the Ratt Creek
Reach 5 project as that came in significantly under budget. We recommend that the
Committee of the Whole take the necessary action on the contract with Burke, LLC in the
amount of $202,169.00 and move that motion on to the Village Board of Trustees for
approval. Work will begin as soon as the contract is approved and bids for services can be
collected and considered by Burke, LLC.



STANDARD FORM OF AT-RISK CONSTRUCTION MANAGEMENT
CONTRACT FOR DESIGNER-LED DESIGN-BUILD PROJECT

OWNER: Village of Algonquin, lllinois
2200 Harnish Dr
Algonquin, IL 60102

CONSTRUCTION MANAGER: Burke, LLC
9575 West Higgins Road
Suite 600
Rosemont, IL 60018-4920

PROJECT: East Bunker Hill and Square Barn Brick Paver
Replacement

The project shall include the removal and replacement of the concrete retaining edge, brick
pavers, and all necessary subgrade along Bunker Hill Drive between Square Barn Road and
Bunker Hill Court. The brick pavers shall be set on an asphalt leveling pad over a 5-inch
thick concrete base course. Furnishing, installing, and maintaining all traffic control devices
required to close one entrance/exit at a time and redirect traffic to the opposite entrance/exit
is also included in the GMP. Two-way traffic in and out of the subdivision will be maintained
throughout construction. All required asphalt restoration shall be completed by Public Works.
Work also includes the various repairs to existing brick work throughout the Village as
directed by Public Works.

CONTRACT DATE: TBD

GUARANTEED MAXIMUM
PRICE: $202,169

SUBSTANTIAL COMPLETION DATE: August 5, 2022

196041-2 1



ARTICLE 1 - RELATIONSHIP OF THE PARTIES

1.1 Relationship. The Relationship between the Owner and the Construction Manager
with regard to the Project shall be one of good faith and fair dealing. The Construction
Manager agrees to provide the design, construction, management and administration
services as set forth in greater detail below.

1.2 Engineer. The Engineer for the Project is Christopher B. Burke Engineering, Ltd., a
separate company and legal entity closely affiliated with the Construction Manager. The
Owner, Engineer and Construction Manager had previously jointly entered into a Price and
Schedule Guarantee for the Project. When fully executed, this Contract shall supersede the
Owner's and Construction Manager's obligations in the Price and Schedule Guarantee, which
merges into this Contract and is no longer separately enforceable.

ARTICLE 2 - DEFINITIONS

2.1 Contract Documents. The Contract Documents consist of:

A Change Orders and written amendments to this Contract signed by both the
Owner and Construction Manager;

.2 This Contract;

3 Village of Algonquin Standard Certifications
a. Business Organization
b. Certification of Eligibility
c. Equal Employment Opportunity
d. Illinois Prevailing Wage Act
e. Contractor’s Certification
f. Apprenticeship and Training Program Certification

In case of any inconsistency, conflict or ambiguity among the Contract Documents, the
Documents shall govern in the order in which they are listed above.

2.2 Day. A "Day" shall mean one calendar day.

2.3 Hazardous Material. A Hazardous Material is any substance or material identified
now or in the future as hazardous under any federal, state or local law or regulation, or any
other substance or material which may be considered hazardous or otherwise subject to
statutory or regulatory requirements governing handling, disposal and/or cleanup.

2.4 Owner. The Owner for the purposes of this Contract is the Village of Algonquin,
lllinois, an lllinois municipal corporation.

2.5 Not Used.

2.6 Subcontractor. A Subcontractor is a person or entity who has an agreement with the
Construction Manager to perform any portion of the Work, and includes vendors or material
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suppliers but does not include the Engineer, any separate contractor employed by the Owner
or any separate contractor’s subcontractor.

2.7 Substantial Completion. The Owner shall determine substantial completion of the
Work, or of a designated portion of the Work, occurs on the date when construction is
sufficiently complete in accordance with the Contract Documents so that the Owner can
begin to occupy or utilize the Project, or the designated portion, for the use for which it is
intended.

2.8 Subsubcontractor. A Subsubcontractor is a person or entity who has an agreement
with a Subcontractor to perform any portion of the Subcontractor's work.

29 The Work. The Work consists of all the construction, procurement and administration
services to be performed by the Construction Manager and the Subcontractors under this
Contract, as well as any other services which are necessary to complete the Project in
accordance with and reasonably inferable from the Contract Documents.

ARTICLE 3 - CONSTRUCTION MANAGER'S RESPONSIBILITIES

3.1 Commencement. The Construction Manager may commence the Work upon
execution of this Contract. The parties contemplate that by mutual agreement, the
Construction Manager may commence certain portions of the Work, such as procurement of
long lead-time items, design and site preparation, prior to execution of this Contract in
reliance on the Price/Schedule Guarantee.

3.2 General Requirements. The Construction Manager shall perform those portions of
the Work that the Construction Manager customarily performs with its own personnel. All
other portions of the Work shall be performed by Subcontractors or under other appropriate
agreements with the Construction Manager. The Subcontractor selection process shall be as
set forth in Article 4. The Construction Manager shall exercise reasonable skill and judgment
in the performance of the Work. The Construction Manager shall give all notices and comply
with all laws and ordinances legally enacted at the date of execution of this Contract which
govern performance of the Work. Construction Manager is responsible for the performance of
all design, design management, construction and construction management services, and
providing all facilities, supplies, material, equipment, tools and labor, necessary to complete
the Work described in and reasonably inferable from the plans and specifications.

3.3 Schedule. The Construction Manager shall maintain in written form a schedule of the
Work. The schedule shall indicate the dates for the start and completion of various stages of
the construction and shall be revised as required by the conditions of the Work. The
schedule may contain dates when information, decisions and approvals are required from the
Owner; and both the Owner and the Construction Manager agree to use their best efforts to
comply with the time requirements of the schedule.

3.4 Reports. The Construction Manager shall provide monthly written reports to the
Owner on the progress of the Work which shall include the current status of the Work in
relation to the construction schedule as well as adjustments to the construction schedule
necessary to meet the Substantial Completion date. The Construction Manager shall
maintain a daily log containing a record of weather, Subcontractors working on the site,
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number of workers, Work accomplished, problems encountered and other similar relevant
data as the Owner may reasonably require. The log shall be available to the Owner upon
reasonable advance notice.

3.5 Cost Control. The Construction Manager shall develop a system of cost control for
the Work, including regular monitoring of actual costs for activities and progress and
estimates for uncompleted tasks and proposed changes. The Construction Manager shall
identify variances between actual and estimated costs and report the variances to the Owner
in the monthly written reports.

3.6 Permits. The Construction Manager shall assist the Owner in securing the permits
necessary for construction of the Project.

3.7 Safety. The Construction Manager shall take necessary precautions for the safety of
its employees on the Project and shall comply with all applicable provisions of federal, state
and local safety laws and regulations to prevent accidents or injuries to persons on or
adjacent to the Project site. The Construction Manager, directly or through its
Subcontractors, shall erect and properly maintain necessary safeguards for the protection of
workers and the public. However, the Construction Manager shall not be responsible for the
elimination or abatement of safety hazards created or otherwise resulting from any work at
the Project site being performed by someone other than the Construction Manager, a
Subcontractor or Subsubcontractor. The Engineer shall have no responsibility for safety
programs or precautions in connection with the Work and shall not be in charge of or have
any control over any construction means, methods, techniques, sequences or procedures.

Construction Manager shall take reasonable precautions for safety and shall provide
reasonable protection to prevent damage, injury or loss to other property at the site or
adjacent thereto such as trees, shrubs, lawns, walks, pavement, roadways, structures,
foundations and foundation tiebacks and utilities not designated for removal, relocation or
replacement in the course of construction, as well as the Work and materials and equipment
on site to be incorporated into the Work.

Construction Manager assumes direct liability for all damages to private property arising from
the execution of the Work by the Construction Manager or any of its Subcontractors, and
agrees to promptly resolve all claims directly with the property owners.

Construction Manager agrees that Owner has the right at any time or times to withhold from
any payment that may be or become due Construction Manager such amount as may
reasonably appear necessary to compensate the Owner for any claims by adjacent land
owner for property damage arising from the execution of the Work, and to defend and hold
Owner harmless from such claims.

Construction Manager shall not be liable for existing infrastructure deficiencies on private
property. It is understood by the Owner that unforeseen upgrades to existing infrastructure
will be required to construct the improvements and that the Construction Manager will be
paid for these upgrades either at the unit prices in the contract or on a time and materials
basis. The Owner and Construction Manager will work jointly to identify, coordinate and
obtain permission for all work on private property. The Owner, with input from the
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construction Manager, will have the final say on what is an existing condition and what
occurs as a result of the Construction Manager’s actions.

3.8 Cleanup. The Construction Manager shall keep the site of the Work free from debris
and waste materials resulting from the Work. At the completion of the Work, the
Construction Manager or its Subcontractors shall remove from the site of the Work all
construction equipment, tools, surplus materials, waste materials and debris.

3.9 Hazardous Materials. If the Construction Manager encounters a hazardous material
or substance not addressed in the Contract Documents and if reasonable precautions will be
inadequate to prevent foreseeable bodily injury or death to persons resulting from a material
or substance encountered on the site of the Work by the Construction Manager, the
Construction Manager shall, upon recognizing the condition, immediately stop Work in the
affected area and report the condition to the Owner in writing. Upon receipt of the
Construction Manager’s written notice, the Owner shall investigate and proceed pursuant to
the law and applicable regulations. Upon providing a copy of the Construction Manager's
written notice, the Construction Manager will be permitted to continue to suspend
performance of the Construction Manager’s services in the affected area provided, however,
that Construction Manager shall return to work at Owner’s discretion and declaration either
that the material encountered does not require remediation or that it has been addressed in
accordance with the law. If the Construction Manager suspends services to longer than 21
days, the Owner may terminate this Agreement, and the Construction Manager shall be
compensated for services performed prior to the suspension of Construction Manager's
services. Under no circumstances, unless required by law, shall the Construction Manager
report the existence of any hazardous materials or substances to any other governmental
entity or agency without the Owner’s prior written consent. Unless otherwise provided in the
Contract Documents to be part of the Work, Construction Manager is not responsible for any
unforeseen hazardous materials or substances encountered at the site, provided, however,
Owner is not responsible for any hazardous material or substance releases or spills
introduced to the iste by Construction Manager, subcontractor or anyone for whose acts they
may be liable.

3.10 Intellectual Property. The Construction Manager shall pay all royalties and license
fees which may be due on the inclusion of any patented or copyrighted materials, methods or
systems selected by the Construction Manager and incorporated in the Work. The
Construction Manager shall defend, indemnify and hold the Owner harmless from all suits or
claims for infringement of any patent rights or copyrights arising out of such selection. The
Owner agrees to defend, indemnify and hold the Construction Manager harmless from any
suits or claims of infringement of any patent rights arising out of any patented materials,
methods or systems required or specified by the Owner.

3.11 Completion. At or promptly after the date of Substantial Completion, the Construction
Manager shall secure required certificates of inspection, testing or approval and deliver them
to the Owner; collect all written warranties and equipment manuals and deliver them to the
Owner; with the assistance of the Owner's maintenance personnel, direct the checkout of
utilities and operations of systems and equipment for readiness, and assist in their initial
start-up and testing; provide the Owner with a set of record drawings which the Construction
Manager shall have maintained throughout the Project; and prepare and forward to the
Owner a punch list of items of Work yet to be completed.
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3.12 Indemnification. To the fullest extent permitted by law, the Construction Manager
shall defend, indemnify and hold the Owner from all claims for bodily injury and property
damage (other than to the Work itself and other property insured under the Owner's builder's
risk or other property insurance) and all other claims, damages, losses, costs and expenses,
whether direct, indirect or consequential, including but not limited to the negligent or willful
acts or omissions by the Construction Manager, Subcontractors, Subsubcontractors or
anyone employed directly or indirectly by any of them or by anyone for whose acts any of
them may be liable. Notwithstanding any of the foregoing, nothing contained in this
paragraph shall require the Contractor to indemnify the Owner, their officials, agents and
employees for their own negligent acts or omissions. The terms of this indemnification shall
survive completion or termination of this Contract. Construction Manager shall indemnify and
save Owner harmless from all claims growing out of the lawful demands of Subcontractors,
laborers, workmen, mechanics, materialmen, and furnishers of machinery and parts thereof,
equipment, power tools, and all supplies, including commissary, incurred in the furtherance of
the performance of this Contract.

3.13 Overtime Work. Except in connection with the safety or protection of persons, or
the work, or property at the site or adjacent thereto, all work at the site shall be performed
during regular working hours; and the Construction Manger will not permit overtime work or
the performance of work on Saturday, Sunday or any legal holiday without the Owner’s
written consent given after prior written notice. Regular working hours shall be a consecutive
eight-hour period between the hours of seven o'clock (7:00) A.M. and five o'clock (5:00) P.M.,
Monday through Friday. No loading, unloading, opening, closing or other handling of crates,
containers, building materials or the performance of construction work shall be performed
before the hour of seven o'clock (7:00) A.M. and after the hour of nine o'clock (9:00) P.M.

3.14 Selection of Labor.  The Construction Manager shall comply with all lllinois statues
pertaining to the selection of labor.

3.15 Employment of lllinois Workers During Periods of Excessive Unemployment.

Whenever there is a period of excessive unemployment in lllinois, which is defined
herein as any month immediately following two consecutive calendar months during which
the level of unemployment in the State of Illinois has exceeded five percent as measured by
the United States Bureau of Labor Statistics in its monthly publication of employment and
unemployment figures, the Construction Manager shall employ only lllinois laborers. "lllinois
laborer" means any person who has resided in lllinois for at least 30 days and intends to
become or remain an lllinois resident.

Other laborers may be used when lllinois laborers as defined herein are not available, or are
incapable of performing the particular type of work involved, if so certified by the Construction
Manager and approved by the Owner. The Construction Manager may place no more than
three of his regularly employed non-resident executive and technical experts, who do not
qualify as lllinois laborers, to do work encompassed by this Contract during a period of
excessive unemployment.

This provision applies to all labor, whether skilled, semi-skilled or unskilled, whether manual
or non-manual.
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3.16

Equal Employment Opportunity. During the performance of this Contract, the

Construction Manager agrees as follows:

196041-2

A

That it will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, national origin, ancestry, age, marital
status, physical or mental handicap or unfavorable discharge from military
service, and further that it will examine all job classifications to determine if
minority persons or women are underutilized and will take appropriate
affirmative action to rectify any such underutilization.

That, if it hires additional employees in order to perform this Contract or any
portion hereof, it will determine the availability of minorities and women in the
area(s) from which it may reasonably recruit and it will hire for each job
classification for which employees are hired in such a way that minorities and
women are not underutilized.

That, in all solicitations or advertisements for employees placed by it or on its
behalf, it will state that all applicants will be afforded equal opportunity without
discrimination because of race, color, religion, sex, national origin, ancestry,
age, martial status, physical or mental handicap or unfavorable discharge from
military service.

That it will send to each labor organization or representative of workers with
which it has or is bound by collective bargaining or other agreement or
understanding, a notice advising such labor organization or representative of
the Construction Manager's obligations under the lllinois Human Rights Act
and the Owner's Rules and Regulations. If any such labor organization or
representative fails or refuses to cooperate with the Construction Manager in
its efforts to comply with such Act and Rules and Regulations, the
Construction Manager will promptly notify the Illinois Department of Human
Rights and the Owner and will recruit employees from other sources when
necessary to fulfill its obligations thereunder.

That it will submit reports as required by the Owner of Human Rights Rules
and Regulations, furnish all relevant information as may from time to time be
requested by the Owner or the contracting agency, and in all respects comply
with the Illinois Human Rights Act and the Owner's Rules and Regulations.

That it will permit access to all relevant books, records, accounts and work
sites by personnel of the contracting agency lllinois Department of Human
Rights for purposes of investigation to ascertain compliance with the lllinois
Human Rights Act and the Department's Rules and Regulations.

That it will include verbatim or by reference the provisions of this clause in
every subcontract so that such provisions will be binding upon every such
subcontractor. In the same manner as with other provisions of this Contract,
the Construction Manager will be liable for compliance with applicable
provisions of this clause by all its subcontractors; and further it will promptly
notify the Owner and the lllinois Department of Human Rights in the event any
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3.17

subcontractor fails or refuses to comply therewith. In addition, the
Construction Manager will not utilize any subcontractor declared by the Owner
to have failed to comply with this Equal Employment Opportunity provision.

Sexual Harassment Policy. The Construction Manager shall have in place and shall

enforce a written sexual harassment policy in compliance with 775 ILCS 5/2-105(A)(4).

3.18

Veterans Preference Act. The Construction Manager shall comply with all laws

relating to the employment preference to veterans in accordance with the Veterans
Preference Act (330 ILCS 55/0.01 et seq.).

3.19

3.20

3.21

196041-2

Wages of Employees on Public Works. This Contract is subject to “An act regulating
wages of laborers, mechanics and other workers employed in any public works by the
State, County, City or any public body or any political subdivision or by anyone under
contract for public works," approved June 26, 1941, as amended, except that where a
prevailing wage violates a Federal law, order, or ruling, the rate conforming to the
Federal law, order, or ruling shall govern.

Not less than the prevailing rate of wages as found by the Owner or the lllinois
Department of Labor or determined by a court on review shall be paid to all laborers,
workers and mechanics performing work under this contract. These prevailing rates of
wages are included in this Contract.

The Construction Manager and each subcontractor shall keep an accurate record
showing the names and occupations of all laborers, workers and mechanics
employed by them on this contract, and also showing the actual hourly wages paid to
each of such persons.

If requested, the Construction Manager and each subcontractor shall provide to the
Owner, the certified payroll as required by the Prevailing Wage Act. The Construction
Manager and each subcontractor shall preserve their weekly payroll records for a
period of three years from the date of completion of this Contract.

Confidentiality of Information. Any documents, data, records, or other information
relating to the project and all information secured by the Construction Manager from
the Owner in connection with the performance of services, unless in the public
domain, shall be kept confidential by the Construction Manager and shall not be
made available to third parties without written consent of the Owner, unless so
required by court order.

Steel Procurement. The steel products, as defined in Section 3 of the Steel
Products Procurement Act (30 ILCS 565/3) used or supplied in the performance of
this Contract or any subcontract shall be manufactured or produced in the United
States unless the Construction Manager certifies in writing that (a) the specified
products are not manufactured or produced in the United States in sufficient
guantities to meet the Owner's requirements or cannot be manufactured or produced
in the United States within the necessary time in sufficient quantities to meet the
Owner's requirements; or (b) obtaining the specified products, manufactured or
produced in the United States would increase the cost of the Contract by more than
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3.22

10%, or the application of the Steel Products Procurement Act (30 ILCS 565/1 et
seq.) is not in the public interest.

Certifications. The Construction Manager shall provide Owner with a signed
Contractor’s Certification, dated evenly herewith, certifying that the Construction
Manager is complying with and shall comply with the specific statutes and laws
required in connection with a public works contract entered into by an lllinois unit of
local government.

ARTICLE 4 - SUBCONTRACTS

4.1

4.2

4.3

441

196041-2

General. Work not performed by the Construction Manager with its own forces shall
be performed by Subcontractors or Subsubcontractors. The Construction Manager
shall be responsible for management of the Subcontractors in the performance of
their Work.

Selection. The Construction Manager shall subcontract with Subcontractors and with
suppliers of materials or equipment fabricated to a special design for the Work and,
shall manage the delivery of the work to the Owner. The Owner may designate
specific persons or entities from whom the Construction Manager shall subcontract.
However, the Owner may not prohibit the Construction Manager from subcontracting
with other qualified bidders.

A1 If the Construction Manager recommends to the Owner the acceptance of a
particular subcontractor who is qualified to perform that portion of the Work
and has submitted a price which conforms to the requirements of the Contract
Documents without reservations or exceptions, and the Owner requires that a
different price be accepted, then a Change Order shall be issued adjusting the
Contract Time and the Guaranteed Maximum Price by the difference between
the price of the subcontract recommended by the Construction Manager and
the subcontract that the Owner has required be accepted.

2 The Construction Manager shall not be required to contract with anyone to
whom the Construction Manager has a reasonable objection.

Assignment. The Construction Manager shall provide for assignment of Subcontract
Agreements in the event that the Owner terminates this Contract for cause. Following
such termination, the Owner shall notify in writing those Subcontractors whose
assignments will be accepted, subject to the rights of sureties, if any.

Subcontracts. The Construction Manager shall prepare all Subcontracts and shall
have full discretion to negotiate their terms, subject to the Owner's reasonable
requirements or objections as to form and content. Construction Manager shall bind
every subcontractor to all the provisions of this Agreement and the Contract
Documents as they apply to the subcontractor's portions of the Work.



4.5

Foreign Corporation. Foreign (non-Illinois) corporations shall procure from the lllinois
Secretary of State a certificate of authority to transact business in lllinois in
accordance with 805 ILCS 5/13.

ARTICLE 5 - CONSTRUCTION MANAGER'S WARRANTIES

5.1

5.2

5.3

One-Year Warranty. The Construction Manager warrants that all work performed
hereunder shall be of good workmanship and the materials and equipment furnished
under this Contract will be new unless otherwise specified, of good quality, in
conformance with the Contract Documents, and free from defective workmanship and
materials; and the Construction Manager agrees to correct all construction performed
under this Contract which proves to be defective in workmanship or materials. These
warranties shall commence on the date of Substantial Completion of the Work or of a
designated portion thereof and shall continue for a period of one year therefrom or for
such longer periods of time as may be set forth with respect to specific warranties
required by the Contract Documents.

Materials Specified By Owner. The products, equipment, systems or materials
incorporated in the Work at the direction or upon the specific request of the Owner
shall be covered exclusively by the warranty of the manufacturer and are not
otherwise warranted under this Contract.

Other Warranties. ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED,
INCLUDING THE WARRANTY OF MERCHANTABILITY AND THE WARRANTY OF
FITNESS FOR A PARTICULAR PURPOSE, ARE EXPRESSLY DISCLAIMED.

ARTICLE 6 - OWNER'S RESPONSIBILITIES

6.1

6.2

196041-2

Information and Services. The Owner shall provide:

A1 All necessary information describing the physical characteristics of the site,
including survey, site evaluations, legal descriptions, existing conditions,
subsurface and environmental studies, reports and investigations;

2 Inspection and testing services during construction as required by the law or
as mutually agreed,;

.3 Any necessary approvals, rezoning, easements and assessments, permits,
fees and charges required for the construction, use, occupancy or renovation
of permanent structures, including any legal and other required services; and

4 any other information or services stated in the Contract Documents as being
provided by the Owner.

Reliance. The Construction Manager shall be entitled to rely on the completeness
and accuracy of the information and services required by paragraph 6.1 above, and
the Owner agrees to provide such information and services in a timely manner so as
not to delay the Work.
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6.3

6.4

6.5

Notice of Defect. If the Owner becomes aware of any error, omission or other
inadequacy in the Contract Documents or of the Construction Manager's failure to
meet any of the requirements of the Contract Documents, or of any other fault or
defect in the Work, the Owner shall give prompt written notice to the Construction
Manager; however, the Owner's failure to provide notice shall not relieve the
Construction Manager of its obligations under this Contract.

Communications. The Owner shall communicate with the Subcontractors and
Subsubcontractors only through the Construction Manager. The Owner shall have no
contractual obligations to any Subcontractors or Subsubcontractors.

Owner's Representative. The Owner's Representative for this Project is Owner’s
Public Works Director who shall be fully acquainted with the Project; shall be the
conduit by which the Owner furnishes the information and services required of the
Owner; and shall have authority to bind the Owner in all matters requiring the Owner's
approval, authorization or written notice; provided, however, the Public Works
Director shall not have authority to increase the Contract Price by $10,000.00 or more
or to extend the Contract Time. Authority to increase the Contract Price by
$10,000.00 or more or to extend the Contract Time may only be exercised by written
Change Order signed by the Public Works Director and authorized by a due and
proper vote of the Village Council. If the Owner changes its representative, the
Owner shall notify the Construction Manager in advance in writing. Change orders
must be approved in accordance with Section 33E-9 of the lllinois Criminal Code

ARTICLE 7 - CONTRACT TIME

7.1

7.2

196041-2

Execution Date. The parties contemplate that this Contract will be fully executed on
or before the April 1, 2022. A delay in the Owner's execution of this Contract which
postpones the commencement of the Work. We understand this work shall not
commence until after June 1, 2022.

Substantial Completion. The date of Substantial Completion of the Work shall be
contingent upon authorization to proceed. Once received, the work will be completed
within 3 weeks, pending appropriate weather conditions.

Delays. If causes beyond the Construction Manager's control delay the progress of
the Work, then the Contract Price and/or the date of Substantial Completion shall be
modified by Change Order as appropriate. Such causes shall include but not be
limited to: changes ordered in the Work, acts or omissions of the Owner or separate
contractors employed by the Owner, the Owner’'s preventing the Construction
Manager from performing the Work pending dispute resolution, Hazardous Materials,
differing site conditions, adverse weather conditions not reasonably anticipated, fire,
unusual transportation delays, labor disputes, or unavoidable accidents or
circumstances. In the event that delays to the Project are encountered for any
reason, the Owner and the Construction Manager both agree to undertake
reasonable steps to mitigate the effect of such delays.
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7.6
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Inclement Weather. The Contract Time shall not be extended due to normal inclement
weather. Unless the Construction Manager can substantiate to the satisfaction of the
Owner that there was greater than normal inclement weather considering the full term
of the Contract Time and using the most recent ten-year average of accumulated
record mean values from climatological data complied by the United States
Department of Commerce National Oceanic and Atmospheric Administration for the
locale of the project and that such alleged greater than normal inclement weather
actually delayed the Work or portions thereof which had an adverse material effect on
the Contract Time, the Construction Manager shall not be entitled to an extension of
the Contract Time. If the total accumulated number of calendar days lost due to
inclement weather from the start of work until substantial completion exceeds the total
accumulated number to be expected for the same time period from the aforesaid data
and the Owner grants the Construction Manager an extension of time, the Contract
Time shall be extended by the appropriate number of calendar days.

Responsibility for Completion. The Construction Manager, through its Subcontracts
shall furnish such employees, materials and equipment as may be necessary to
ensure the prosecution and completion of the Work in accordance with the
construction schedule. If the Work is not being performed in accordance with the
construction schedule and its becomes apparent from the schedule that the Work will
not be completed with the Contract Time, the Construction Manager shall, as
necessary to improve the progress of the Work, take some or all of the following
actions, at no additional cost to the Owner:

A Increase the number of workers in such crafts as necessary to regain the lost
progress;
2 Increase the number of working hours per shift, shifts per working day,

working days per week, the amount of equipment or any combination of the
foregoing to regain the lost progress.

In addition, the Owner may require the Construction Manager to prepare and submit a
recovery schedule demonstrating the Construction Manager’'s plan to regain the lost
progress and to ensure completion within the Contract Time. If the Owner finds the
proposed recovery plan is not satisfactory, the Owner may require the Construction
Manager to undertake any of the actions set forth in this paragraph 7.5, without
additional cost to the Owner.

Failure to Prosecute the Work. The failure of the Construction Manager to
substantially comply with the requirements of paragraph 7.5 may be considered
grounds for a determination by the Owner, that the Construction Manager has failed
to prosecute the Work with such diligence to ensure completion of the Work within the
Contract Time and that pursuant to paragraph 11.2 that the Construction Manager
has materially breached this Contract.
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ARTICLE 8 - PAYMENT

8.1

196041-2

Guaranteed Maximum Price. The sum of the Cost of Work and the Construction
Manager’'s Fee including professional services is guaranteed by the Construction
Manager not to exceed the price listed on page 1, subject to additions and deductions
by Change Order as provided in the Contract Documents. Such maximum sum is
referred to in the Contract Documents as the Guaranteed Maximum Price. This price
shall include the Construction Manager's Fee including professional fees, general
conditions, insurance, and overhead and profit. The Construction Manager’s Fee shall
be increased proportionally with the Cost of Work for any Change Orders in
accordance with this Contract. The Contractor's Fee will not be reduced as the result
of a Change Order. In the event the Cost of Work plus the Construction Manager's
Fee including professional services shall total less than the Guaranteed Maximum
Price as adjusted by Change Orders, the resulting savings shall be shared equally
between the Owner and the Construction Manager, and the Owner shall make
payment of the Construction Manager’s portion upon Final Completion of the Work.
In the event that the Cost of Work plus the Construction Manager’'s Fee including
professional services exceeds the Guaranteed Maximum Price as adjusted by
Change Orders, then the Owner shall pay no more than the Guaranteed Maximum
Price as adjusted by Change Orders. Costs which would cause the Guaranteed
Maximum Price to be exceeded shall be paid by the Construction Manager without
reimbursement by the Owner.

1. The Guaranteed Maximum Price is based on the removal and replacement of the
concrete retaining curb and all brick pavers located between Square Barn Road
and Tiverton Court. The brick pavers shall be set on an asphalt leveling pad over
a 5-inch thick concrete base course. Traffic control required to close one
entrance/exit at a time and redirect traffic to the opposite entrance/exit is also
included in the GMP. Two-way traffic in and out of the subdivision will be
maintained at all times. All required asphalt restoration will be completed by Public
Works.

2. Unit prices used for the actual work will be determined by the bidding process
identified in Article 4 of this Agreement.

3. Assumptions on which the Guaranteed Maximum Price are based, are as follows:
.1 The site is free of rock, debris or other bad soil conditions
.2 Hazardous materials are not present at the site.
.3 Durations to acquire permits are beyond the Contractor’s control.
.4 No utility conflicts exist.
.5 To the extent that the Exhibits are anticipated to require further development

by the Engineer, the Construction Manager has provided in the Guaranteed
Maximum Price for such further development consistent with the Contract
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8.2

8.3

196041-2

Documents and reasonably inferable therefrom. However, such further
development does not include such things as changes in scope, systems,
kinds and quality of materials, finishes or equipment, all of which, if required,
shall be incorporated by Change Order.

Compensation. The Guaranteed Maximum Price is the sum of the Cost of the Work
plus the Construction Manager's Fee as identified in this Contract, subject to
adjustment in accordance with the provisions of this Contract.

Progress Payments. Prior to submitting the first Application for Payment, the
Construction Manager shall provide a Schedule of Values reasonably satisfactory to
the Owner consisting of a breakdown of the Contract Price by trade or appropriate
category. On or before the fifteenth day of each month after the Work has been
commenced, the Construction Manager shall submit to the Owner an Application for
Payment in accordance with the Schedule of Values based upon the Work completed
and materials stored on the site or at other locations approved by the Owner. Within
thirty (30) days after receipt of each monthly Application for Payment, the Owner shall
approve or disapprove the Application for Payment. When safety or quality
assurance testing is necessary before consideration of the Application for Payment,
and such testing cannot be completed within thirty (30) days after receipt of the
Application for Payment, approval or disapproval of the Application for Payment shall
be made upon completion of the testing or within sixty (60) days after receipt of the
Application for Payment, whichever occurs first. If an Application for Payment is
disapproved, the Owner shall notify the Construction Manager in writing. If an
Application for Payment is approved, the Owner shall pay directly to the Construction
Manager the appropriate amount for which Application for Payment was made, less
amounts previously paid by the Owner within thirty (30) days after approval. The
Owner's progress payment, occupancy or use of the Project, whether in whole or in
part, shall not be deemed to be an acceptance of any Work not conforming to the
requirements of the Contract Documents.

A1 With each Application for Payment the Construction Manager shall submit
payrolls, petty cash accounts, receipted invoices or invoices with check
vouchers attached, and any other evidence reasonably required by the Owner
to demonstrate that cash disbursements or obligations already made or
incurred by the Construction Manager on account of the Work equal or exceed
(1) progress payments already received by the Construction Manager less (2)
that portion of those payments attributable to the Construction Manager’'s Fee
plus (3) payrolls and other costs for the period covered by the present
Application for Payment.

2 Each Application for Payment shall be based upon the most recent Schedule
of Values submitted by the Construction Manager in accordance with the
Contract Documents. The Schedule of Values shall allocate the entire
Guaranteed Maximum Price among the various portions of the Work, except
that the Construction Manager's Fee shall be shown as a single separate
item. The Schedule of Values shall be prepared in such form and supported
by such data to substantiate its accuracy as the Owner may reasonably
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require and shall be used as a basis for reviewing the Construction Manager's
Applications for Payment.

Applications for Payment shall show the percentage completion of each
portion of the Work as of the end of the period covered by the Application for
Payment. The percentage completion shall be the lesser of (1) the
percentage of that portion of the Work which has actually been completed or
(2) the percentage obtained by dividing (a) the expense which has actually
been incurred by the Construction Manager on account of that portion of the
Work for which the Construction Manager has made or intends to make actual
payment prior to the next Application for Payment by (b) the share of the
Guaranteed Maximum Price allocated to that portion of the Work in the
schedule of values.

Subject to other provisions of the Contract Documents, the amount of each
progress payment shall be computed as follows:

A Take that portion of the Guaranteed Maximum Price properly allocable
to completed Work as determined by multiplying the percentage
completion of each portion of the Work by the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the schedule of
values. Pending final determination of cost to the Owner of changes in
the Work, amounts not in dispute may be included, even though the
Guaranteed Maximum Price has not yet been adjusted by Change
Order.

2 Add that portion of the Guaranteed Maximum Price properly allocable
to materials and equipment delivered and suitably stored at the site for
subsequent incorporation in the Work or, if approved in advance by the
Owner, suitably stored off the site at a location agreed upon in writing.

.3 Add the Construction Manager's Fee. The Construction Manager’s
Fee shall be computed upon the Cost of the Work described in the two
preceding Clauses at the rate stated in paragraph 8.2 or, if the
Construction Manager’s Fee is stated as a fixed sum in that paragraph,
shall be an amount which bears the same ratio to that fixed sum Fee
as the Cost of the Work in the two preceding Clauses bears to a
reasonable estimate of the probable Cost of the Work upon its

completion.
A4 Subtract the aggregate of previous payments made by the Owner.
5 Except with the Owner’s prior approval, payments to the Construction

Manager and Subcontractors shall be subject to retention of not less
than ten percent (10%). The Owner and the Construction Manager
shall agree upon a mutually acceptable procedure for review and
approval of payments and retention for subcontracts.

15



8.4
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.6 Except with the Owner's prior approval, the Construction Manager
shall not make advance payments to suppliers for materials or
equipment which have not been delivered and stored at the site.

Progress Payment Documentation and Withholding of Payments due to
Subcontractor Notice Received. The Construction Manager shall supply and
each Application for Payment shall be accompanied by the following, all in form and
substance satisfactory to the Owner:

(A) a duly executed and acknowledged sworn statement showing all
Subcontractors with whom the Construction Manager has entered into
subcontracts, the amount of each such subcontract, the amount requested for
any Subcontractor in the requested progress payment and the amount to be
paid to the Construction Manager from such progress payment, together with
similar sworn statements from all Subcontractors and, where appropriate, from
sub-Subcontractors;

(B) duly executed waivers of mechanics' and materialmen's liens of the money
due or to become due herein, establishing payment to the Subcontractor or
material supplier of all such obligations to cover the full amount of the
Application for Payment from each and every Subcontractor and suppliers of
material or labor to release the Owner of any claim to a mechanic's lien, which
they or any of them may have under the mechanic's lien laws of lllinois. Any
payments made by the Owner without requiring strict compliance to the terms
of this paragraph shall not be construed as a waiver by the Owner of the right
to insist upon strict compliance with the terms of this approach as a condition
of later payments. The Construction Manager shall indemnify and save the
Owner harmless from all claims of Subcontractors, laborers, workmen,
mechanics, material men and furnishers of machinery and parts thereof,
equipment, tools and all supplies incurred in the furtherance of the
performance of the Work;

© sworn statements or lien waivers supporting the Application for Payment
submitted late by the Construction Manager to the Owner will result in the
Application for Payment not being processed until the following month.

(D) Owner may, after having served written notice to the Construction Manager
either pay unpaid bills, of which Owner has written notice, direct, or withhold
from Construction Manager's unpaid compensation a sum of money deemed
reasonably sufficient to pay any and all such lawful claims until satisfactory
evidence is furnished that all liabilities have been fully discharged whereupon
payment to Construction Manager shall be resumed, in accordance with the
terms of this Contract, but in no event shall the provisions of this sentence be
construed to impose any obligations upon Owner to the Construction
Manager. In paying any unpaid bills of Construction Manager, Owner shall be
deemed the agent of Construction Manager and any payment so made by
Owner, shall be considered as payment made under the Contract by OWNER
to Construction Manager and OWNER shall not be liable to Construction
Manager for any such payment made in good faith.
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8.6

8.7
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Construction Manager agrees that all payments made by the OWNER shall be
applied to the payment or reimbursement of the costs with respect to which
they were paid, and not to any pre-existing or unrelated debt between
Construction Manager and OWNER or between the Construction Manager
and any subcontractors or suppliers.

Late Payments. Payments shall be made in accordance with the Local Government
Prompt Payment Act (50 ILCS 505/1 et. seq.)

Title. The Construction Manager warrants and guarantees that title to all Work,
materials and equipment covered by an Application for Payment, whether
incorporated in the Project or not, will pass to the Owner free and clear of all liens,
claims, security interests or encumbrances upon receipt of such payment by the
Construction Manager.

Final Payment. Final Payment shall be due and payable when the Work is fully
completed. Before issuance of any final payment, the Owner may request
satisfactory evidence that all payrolls, materials bills and other indebtedness
connected with the Work have been or will be paid or otherwise satisfied. In
accepting final payment, the Construction Manager waives all claims except those
previously made in writing and which remain unsettled. In making final payment, the
Owner waives all claims except for outstanding liens, improper workmanship or
defective materials appearing within one year after the date of Substantial
Completion, and terms of any special warranties required by the Contract Documents.

A The amount of the final payment shall be calculated as follows:

A1 Take the sum of the Cost of the Work substantiated by the
Construction Manager’'s final accounting and the Construction
Manager’s Fee, but not more than the Guaranteed Maximum Price.

2 Subtract the aggregate of previous payments made by the Owner. If
the aggregate of previous payments made by the Owner exceeds the
amount due the Construction Manager, the Construction Manager shall
reimburse the difference to the Owner.

2 The Owner’s accountants will review and report in writing on the Construction
Manager’s final accounting within 30 days after delivery of the final accounting
to the Owner by the Construction Manager. Based upon such Cost of the
Work as the Owner's accountants report to be substantiated by the
Construction Manager’s final accounting, the Owner will, within seven (7) days
after receipt of the written report of the Owner’s accountants, either make final
payment as requested to the Construction Manager, or notify the Construction
Manager in writing of the Owner’s reasons for withholding part or all of the
requested final payment.

3 If, subsequent to final payment and at the Owner’s request, the Construction
Manager incurs costs described in Paragraph 8.7 and not excluded by
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Paragraph 8.8 (1) to correct nonconforming Work, or (2) arising from the
resolution of disputes, the Owner shall reimburse the Construction Manager
such costs and the Construction Manager’'s Fee, if any, related thereto on the
same basis as if such costs had been incurred prior to final payment, but not
in excess of the Guaranteed Maximum Price. If the Construction Manager
has participated in savings, the amount of such savings shall be recalculated
and appropriate credit given to the Owner in determining the net amount to be
paid by the Owner to the Construction Manager.

Cost of the Work. The term “Cost of the Work” shall mean all costs incurred by the

Construction Manager and the cost of professional services in the proper
performance of the Work. The Cost of the Work shall include the items set forth

below.

A Labor costs.

A

Wages of construction workers directly employed by the Construction
Manager to perform the construction of the Work at the site or, with the
Owner’s agreement, at off-site locations.

Wages or salaries of the Construction Manager's supervisory and
administrative personnel when engaged in performance of the Work.

Wages and salaries of the Construction Manager's supervisory or
administrative personnel engaged, at factories, workshops or on the
road, in expediting the production or transportation of materials or
equipment required for the Work.

Costs paid or incurred by the Construction Manager for taxes,
insurance, contributions, assessments and benefits required by law or
collective bargaining agreements, and, for personnel not covered by
such agreements, customary benefits such as sick leave, medical and
health benefits, holidays, vacations and pensions, provided that such
costs are based on wages and salaries included in the Cost of the
Work.

2 Subcontract costs. Payments made by the Construction Manager to

Subcontractors in accordance with the requirements of the subcontracts.

3 Costs of materials and equipment incorporated in the completed construction.

A

Costs, including transportation, of materials and equipment
incorporated or to be incorporated in the completed construction.

Costs of materials described above in excess of those actually
installed but required to provide reasonable allowance for waste and
for spoilage. Unused excess materials, if any, shall be handed over to
the Owner at the completion of the Work or, at the Owner’s option,
shall be sold by the Construction Manager, with the amounts realized,
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if any, from such sales credited to the Owner as a deduction from the
Cost of the Work.

A4 Costs of other materials and equipment, temporary facilities and related items.

A

Costs, including transportation, installation, maintenance, dismantling
and removal of materials, supplies, temporary facilities, machinery,
equipment, and hand tools not customarily owned by the construction
workers, which are provided by the Construction Manager at the site
and fully consumed in the performance of the Work, and cost less
salvage value on such items if not fully consumed, whether sold to
others or retained by the Construction Manager.

Rental charges for temporary facilities, machinery, equipment, and
hand tools not customarily owned by the construction workers, which
are provided by the Construction Manager at the site, whether rented
from the Construction Manager or others, and costs of transportation,
installation, minor repairs and replacements, dismantling and removal
thereof.

Costs of removal of debris from the site.

Reproduction costs, costs of telegrams, facsimile transmissions and
long-distance telephone calls, postage and express delivery charges,
telephone service at the site and reasonable petty cash expenses of
the site office.

That portion of the reasonable travel and subsistence expenses of the
Construction Manager’s personnel incurred while traveling in discharge
of duties connected with the Work.

.5 Miscellaneous costs.

A

That portion directly attributable to this Contract of premiums for
insurance and bonds.

Sales, use or similar taxes imposed by a governmental authority which
are related to the Work and for which the Construction Manager is
liable.

Fees and assessments for the building permit and for other permits,
licenses and inspections for which the Construction Manager has paid
or is required by the Contract Documents to pay.

Fees of testing laboratories for tests required by the Contract
Documents or advisable in the Construction Manager’s discretion.

Expenses and time incurred investigating potential changes in the
Work.
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.10

Royalties and license fees paid for the use of a particular design,
process or product required by the Contract Documents; the cost of
defending suits or claims for infringement of patent or other intellectual
property rights arising from such requirement by the Contract
Documents; payments made in accordance with legal judgments
against the Construction Manager resulting from such suits or claims
and payments of settlements made with the Owner’s consent.

Data processing costs related to the Work.

Deposits lost for causes other than the Construction Manager’s
negligence or failure to fulfill a specific responsibility to the Owner set
forth in this Agreement.

Legal, and arbitration costs, other than those arising from disputes
between the Owner and Construction Manager, reasonably incurred by
the Construction Manager in the performance of the Work.

Expenses incurred in accordance with the Construction Manager’'s
standard personnel policy for relocation and temporary living
allowances of personnel required for the Work, in case it is necessary
to relocate such personnel from distant locations.

.6 Other costs. Other costs incurred in the performance of the Work.

7 Emergencies and repairs to damaged or nonconforming work.

A

Costs incurred in taking action to prevent threatened damage, injury or
loss in case of an emergency affecting the safety of persons and

property.

Costs incurred in repairing or correcting damaged or nonconforming
Work executed by the Construction Manager or the Construction
Manager’'s Subcontractors or suppliers.

Non-Reimbursable Costs. The Cost of the Work shall not include any of the

following.
A The Cost of the Work shall not include professional services or the following:
A1 Salaries and other compensation of the Construction Manager’'s

personnel stationed at the Construction Manager’s principal office or
offices other than the site office, except as specifically provided in
paragraph 8.7.1, unless such personnel are directly engaged in the
performance of the Work.
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2 Expenses of the Construction Manager’s principal office and offices
other than the site office, except as specifically provided in Paragraph
8.7.

.3 Overhead and general expenses, except as may be expressly included
in Paragraph 8.7.

A4 The Construction Manager’s capital expenses, including interest on the
Construction Manager’s capital employed for the Work.

5 The Construction Manager’s Fee.
.6 The payment of Retailers’ Occupation Tax, the Service Occupation

Tax (both state and local), the Use Tax and the Service Use Tax in
Illinois from which the Owner as a unit of local government is exempt.

7 Costs which would cause the Guaranteed Maximum Price to be
exceeded.
2 Cash discounts obtained on payments made by the Construction Manager

shall accrue to the Owner if (1) before making the payment, the Construction
Manager included them in an Application for Payment and received payment
therefor from the Owner, or (2) the Owner has deposited funds with the
Construction Manager with which to make payments; otherwise, cash
discounts shall accrue to the Construction Manager. Trade discounts,
rebates, refunds and amounts received from sales of surplus materials and
equipment shall accrue to the Owner, and the Construction Manager shall
make provisions so that they can be secured. Amounts which accrue to the
Owner shall be credited to the Owner as a deduction from the Cost of the
Work.

8.10 Accounting Records. The Construction Manager shall keep full and detailed accounts
and exercise such controls as may be necessary for proper financial management under
this Contract. The accounting and control systems shall be reasonably satisfactory to the
Owner. The Owner and the Owner’'s accountants shall be afforded access to the
Construction Manager’s records, books, correspondence, instructions, drawings, receipts,
subcontracts, purchase orders, vouchers, memoranda and other data relating to this
Project, and the Construction Manager shall preserve these for a period of three years
after final payment, or for such longer period as may be required by law.

8.11 Payment Approval. The Owner may disapprove a payment, in whole or in part, or
because of subsequent observations, nullify any progress payment previously made, to
such extent as may be necessary, in its opinion, to protect its interests due to:

A Defective work not remedied;
2 Third party claims or reasonable evidence indicating the probable filing of
such claims;
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3 Failure to make payments to subcontractors for labor, materials or equipment;

4 Reasonable evidence that the Work cannot be completed for the unpaid
balance of the Guaranteed Maximum Price;

5 Failure to prosecute the Work with sufficient workers, materials, and/or
equipment;
.6 Failure to perform the Work in accordance with the Contract Documents.

ARTICLE 9 - CHANGES

9.1

9.2

9.3

196041-2

Change Orders. Changes in the Work which are within the general scope of this
Contract may be accomplished by Change Order without invalidating this Contract. A
Change Order is a written instrument, issued after execution of this Contract signed
by the Owner and Construction Manager stating their agreement upon a change and
any adjustment in the Guaranteed Maximum Price and/or the date of Substantial
Completion. The Construction Manager shall not be obligated to perform changed
Work until the Change Order has been executed by the Owner and Construction
Manager.

Costs. An increase or decrease in the Guaranteed Maximum Price resulting from a
change in the Work shall be determined by one or more of the following methods:

A1 Unit prices as set forth in this Contract or as subsequently agreed (but if the
original quantities are altered to a degree that application of previously agreed
unit prices would be inequitable to either the Owner or the Construction
Manager, the Unit Prices shall be equitably adjusted);

2 A mutually accepted, itemized lump sum;
3 Time and materials.

Construction Manager’s fee shall be proportionately increased in all Change Orders
that increase the Guaranteed Maximum Price, but shall not be proportionately
decreased by a Change Order that decreases the Guaranteed Maximum Price. If the
parties cannot agree on the price term of a Change Order, then the Change Order will
be calculated on the basis of actual time and materials costs incurred. If at the
Owner’s request the Construction Manager incurs substantial costs or time
investigating a proposed change which is never ultimately made, the Guaranteed
Maximum Cost and Contract Time shall be equitably adjusted.

Unknown Conditions. If in the performance of the Work, the Construction Manager
finds latent, concealed or subsurface physical conditions which differ from the
conditions the Construction Manager reasonably anticipated, or if physical conditions
are materially different from those normally encountered and generally recognized as
inherent in the kind of work provided for in this Contract, then the Guaranteed
Maximum Price and/or the Date of Substantial Completion shall be equitably adjusted
by Change Order within a reasonable time after the conditions are first observed.
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9.4

Claims. For any claim for an increase in the Guaranteed Maximum Price and/or an
extension in the date of Substantial Completion, the Construction Manager shall give
the Owner written notice of the claim within twenty-one (21) days after the
Construction Manager first recognizes the condition giving rise to the claim. Except in
an emergency, notice shall be given before proceeding with the Work. In any
emergency affecting the safety of persons and/or property, the Construction Manager
shall act, at its discretion, to prevent threatened damage, injury or loss. Any change
in Guaranteed Maximum Price and/or Date of Substantial Completion resulting from
such claim shall be effectuated by Change Order.

ARTICLE 10 - INSURANCE AND BONDING

10.1

10.2

The Contractor's Insurance. The Construction Manager and each of its
Subcontractors shall provide insurance as outlined in the attached “Insurance
Requirements” document provided by the Village of Algonquin. The Construction
Manager shall obtain and maintain insurance coverage for the following claims which
may arise out of the performance of this Contract, whether resulting from the
Construction Manager's operations or by the operations of any Subcontractor, anyone
in the employ of any of them, or by an individual or entity for whose acts they may be
liable:

A1 workers' compensation, disability benefit and other employee benefit claims
under acts applicable to the Work;

2 under applicable employer’s liability law, bodily injury, occupational sickness,
disease or death claims of the Construction Manager's employees;

3 bodily injury, sickness, disease or death claims for damages to persons not
employed by the Construction Manager;

4 usual personal injury liability claims for damages directly or indirectly related to
the person's employment by the Construction Manager or for damages to any
other person;

5 damage to or destruction of tangible property, including resulting loss of use,
claims for property other than the work itself and other property insured by the
Owner;

.6 bodily injury, death or property damage claims resulting from motor vehicle

liability in the use, maintenance or ownership of any motor vehicle;

v contractual liability claims involving the Construction Manager's indemnity
obligations; and

.8 loss due to errors or omission with respect to provision of professional
services under this Agreement, including engineering services.

The Construction Manager's Commercial General and Automobile Liability Insurance
shall be written for not less than the following limits of liability:

Commercial General Liability Insurance

196041-2

Each Occurrence Limit $1,000,000
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General Aggregate Limit $2,000,000

Products/Completed Operations Agg. $2,000,000
Personal & Advertising Injury Limit $1,000,000
Fire Damage (any one fire) $ 100,000
Medical Expenses, each person $ 10,000
Comprehensive Automobile Liability Insurance
Combined Single Limit, each accident $1,000,000
or
Baodily Injury (per person) $1,000,000
Bodily Injury (per accident) $1,000,000
Property Damage (per accident) $1,000,000

Worker’'s Compensation & Employer’s Liability

Worker's Compensation Statutory Limits
Employer’s Liability

Bodily Injury by Accident $ 500,000 each accident
Bodily Injury by Disease $ 500,000 policy limit
Bodily Injury by Disease $ 500,000 each employee

Commercial Umbrella/Excess Liability

Each Occurrence $5,000,000
Aggregate $5,000,000

Professional Liability

10.3

10.4
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Each Occurrence $2,000,000
Aggregate $2,000,000

Commercial General Liability Insurance may be arranged under a single policy for the
full limits required or by a combination of underlying policies and an Excess or
Umbrella Liability policy. The policies shall contain a provision that coverage will not
be canceled or not renewed until at least thirty (30) days' prior written notice has been
given to the Owner. Certificates of insurance showing required coverage to be in
force shall be provided to the Owner prior to commencement of the Work.

Products and Completed Operations insurance shall be maintained for a minimum
period of at least one year after the date of Substantial Completion or final payment,
whichever is earlier.

Primary Insurance. The Commercial General Liability and Automobile Liability

Insurance policies required under this contract shall be endorsed to include, as

additional insured, the OWNER, its elected and appointed officials, officers and
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10.6
10.7

10.8

10.9
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employees, and owners of property where the Work is to be completed. Prior to the
commencement of any Work, the Construction Manager shall provide the Owner with
Certificates of Insurance for all insurance required pursuant to this Article. Any
insurance or self-insurance maintained by the Owner and Engineer shall be excess of
Construction Manager’s insurance and shall not contribute with it. Any failure to
comply with reporting provisions of the policies shall not affect coverage provided to
the Owner and Engineer. Construction Manager shall not allow any Subcontractor to
commence or continue any part of the Work until and unless such Subcontractor
provides and has in force insurance coverages equal to those required of
Construction Manager by this Article, including, but not limited to, naming the
OWNER as an additional insured for liability arising out of the subcontractor’s work.

Acceptability of Insurers. The insurance carrier used by the Construction Manger
shall have a minimum insurance rating of A:VIl according to the AM Best Insurance
Rating Schedule and shall meet the minimum requirements of the State of lllinois.

Reserved.

Property Insurance Loss Adjustment. Any insured loss shall be adjusted with the
Owner and the Construction Manager and made payable to the Owner and
Construction Manager as trustees for the insureds, as their interests may appear,
subject to any applicable mortgagee clause. Upon the occurrence of an insured loss,
monies received will be deposited in a separate account; and the trustees shall make
distribution in accordance with the agreement of the parties in interest, or in the
absence of such agreement, in accordance with the dispute resolution provisions of
this Contract. If the trustees are unable to agree between themselves on the
settlement of the loss, such dispute shall also be submitted for resolution pursuant to
the dispute resolution provisions of this Contract.

Waiver of Subrogation. The Owner and Construction Manager waive all rights
against each other, the Engineer, and any of their respective employees, agents,
consultants, Subcontractors and Subsubcontractors, for damages caused by risks
covered by insurance provided in Paragraph 10.2 to the extent they are covered by
that insurance, except such rights as they may have to the proceeds of such
insurance held by the Owner and Construction Manager as trustees. The
Construction Manager shall require similar waivers from all Subcontractors, and shall
require each of them to include similar waivers in their subsubcontracts and
consulting agreements. The Owner waives subrogation against the Construction
Manager, Engineer, Subcontractors and Subsubcontractors on all property and
consequential loss policies carried by the Owner on adjacent properties and under
property and consequential loss policies purchased for the Project after its
completion. If the policies of insurance referred to in this Paragraph require an
endorsement to provide for continued coverage where there is a waiver of
subrogation, the owners of such policies will cause them to be so endorsed.

Bonds. The Construction Manager shall furnish bonds covering faithful performance
of the Contract, exclusive of the Construction Manager's Fee and all other
professional services, and payment of the obligations arising thereunder. Bonds may
be obtained through the subcontractor’s usual source and the cost thereof shall be
included in the Cost of the Work. The amount of each bond shall be equal to 100% of
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the Guaranteed Maximum Price, less the Construction Manager’s Fee and all other
professional services. The Construction Manager shall deliver the required bonds to
the Owner at least three days before commencement of any Work at the Project site.

Performance and Payment Guarantee. In lieu of the Village not requiring payment
and performance bonds by the Construction Manager pursuant to 30 ILCS 550/1, et.
seq, the undersigned members of Burke, LLC, individually guarantee that 1) all the
undertakings, covenants, terms, conditions, and promises made herein by Burke, LLC
will be performed and fulfilled and 2) Burke, LLC shall pay all persons, firms and
corporations having contracts with Burke, LLC, or with subcontractors and all just
claims due them under the provisions of such contracts for labor performed or
materials furnished in the performance of the Work on the Project, when such claims
are not satisfied out of the Cost of Work, after final settlement between the Village
and Burke, LLC has been made.

ARTICLE 11 - TERMINATION

111

11.2
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By the Construction Manager. Upon seven (7) days written notice to the Owner, the
Construction Manager may terminate this Contract for any of the following reasons:

A If the Work has been stopped for a thirty (30) day period;

a. under court order or order of other governmental authorities having
jurisdiction;
b. as a result of the declaration of a national emergency or other

governmental act during which, through no act or fault of the
Construction Manager, materials are not available; or

C. because of the Owner's failure to pay the Construction Manager in
accordance with this Contract;

2 if the Work is suspended by the Owner for thirty (30) days;

3 if the Owner materially delays the Construction Manager in the performance of
the Work without agreeing to an appropriate Change Order; or

4 if the Owner otherwise materially breaches this Contract.

Upon termination by the Construction Manager in accordance with this paragraph, the
Construction Manager shall be entitled to recover from the Owner all damages
allowed under lllinois law. In addition, the Construction Manager shall be paid an
amount calculated as set forth in paragraph 11.3.

By the Owner for Cause. If the Construction Manager fails to perform any of its
obligations under this Contract, the Owner may, after seven (7) days written notice,
during which period the Construction Manager fails to perform or to begin to perform
such obligation, undertake to perform such obligations itself. The Contract Price shall
be reduced by the cost to the Owner of performing such obligations. Additionally,
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upon seven (7) days written notice to the Construction Manager and the Construction
Manager's surety, if any, the Owner may terminate this Contract for any of the
following reasons:

A1 if the Construction Manager utilizes improper materials and/or inadequately
skilled workers;

2 if the Construction Manager does not make proper payment to laborers,
material suppliers or subcontractors and refuses or fails to rectify same;

3 if the Construction Manager fails to abide by the orders, regulations, rules,
ordinances or laws of governmental authorities having jurisdiction; or

4 if the Construction Manager otherwise materially breaches this Contract.

If the Construction Manager fails to cure within the seven (7) days, the Owner, without
prejudice to any other right or remedy, may take possession of the site and complete
the Work utilizing any reasonable means. In this event, the Construction Manager
shall not have a right to further payment until the Work is completed. If the
Construction Manager files a petition under the Bankruptcy Code, this Contract shall
terminate if the Construction Manager or the Construction Manager's trustee rejects
the Agreement or, if there has been a default, the Construction Manager is unable to
give adequate assurance that the Construction Manager will perform as required by
this Contract or otherwise is unable to comply with the requirements for assuming this
Agreement under the applicable provisions of the Bankruptcy Code. In the event the
Owner exercises its rights under this paragraph, upon the request of the Construction
Manager, the Owner shall provide a detailed accounting of the costs incurred by the
Owner.

Termination by the Owner Without Cause. If the Owner terminates this Contract
other than as set forth in Paragraph 11.2, the Owner shall pay the Construction
Manager for the Cost of all Work executed and for any proven loss, cost or expense
in connection with the Work, plus all demobilization costs. The Owner shall also pay
to the Construction Manager fair compensation, either by purchase or rental at the
election of the Owner, for any equipment retained. The Owner shall assume and
become liable for obligations, commitments and unsettled claims that the
Construction Manager has previously undertaken or incurred in good faith in
connection with the Work or as a result of the termination of this Contract. As a
condition of receiving the payments provided under this Article 11, the Construction
Manager shall cooperate with the Owner by taking all steps necessary to accomplish
the legal assignment of the Construction Manager's rights and benefits to the Owner,
including the execution and delivery of required papers.

Suspension By The Owner For Convenience. The Owner for its convenience may
order the Construction Manager in writing to suspend, delay or interrupt all or any part
of the Work without cause for such period of time as the Owner may determine to be
appropriate. Adjustments shall be made for increases in the Guaranteed Maximum
Price and/or the date of Substantial Completion caused by suspension, delay or
interruption. No adjustment shall be made if the Construction Manager is or
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otherwise would have been responsible for the suspension, delay or interruption of
the Work, or if another provision of this Contract is applied to render an equipment
adjustment.

ARTICLE 12 - DISPUTE RESOLUTION

12.1

12.2

12.3
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Step Negotiations. The parties shall attempt in good faith to resolve all disputes
promptly by negotiation, as follows. Either party may give the other party written
notice of any dispute not resolved in the normal course of business. Management
representatives of both parties one level above the Project personnel who have
previously been involved in the dispute shall meet at a mutually acceptable time and
place within ten (10) days after delivery of such notice, and thereafter as often as they
reasonably deem necessary, to exchange relevant information and to attempt to
resolve the dispute. If the matter has not been resolved within thirty (30) days from
the referral of the dispute to such management representatives, or if no meeting has
taken place within fifteen (15) days after such referral, the dispute shall be referred to
senior managers under the aforesaid procedure. If the matter has not been resolved
by such senior managers, both parties must agree to initiate binding arbitration as
provided hereinafter. If a negotiator intends to be accompanied at a meeting by an
attorney, the other negotiator shall be given at least three (3) working days' notice of
such intention and may also be accompanied by an attorney. All negotiations
pursuant to this clause are confidential and shall be treated as compromise and
settlement negotiations for purposes of the Federal Rules of Evidence and applicable
state Rules of Evidence.

Arbitration. Except as provided in this paragraph, any controversy or claim arising out
of or relating to this Agreement, or the breach thereof, shall be settled by binding
arbitration, one arbitrator, administered by the American Arbitration Association under
its Construction Industry Arbitration Rules or JAMS Dispute Resolution, at the Village
Hall 2200 Harnish Dr. Algonquin, Illinois, and judgment on the award rendered by the
arbitrator may be entered in any court having jurisdiction thereof.

Owner may elect, at its exclusive option, to file a lawsuit by rather than arbitration with
regard to amounts due Owner of $10,000 or less and $200,000 or more and to
enforce equitable remedies such as injunctive relief and mechanic lien rights. In the
event of such election, each party hereby irrevocably waives, to the fullest extent
permitted by applicable law, any right it may have to a trial by jury in respect to any
litigation directly or indirectly arising out of under or in connection with this Contract.

In the event of arbitration or litigation of this Contract between Owner and
Construction Manager, the non-prevailing party shall pay all attorneys' fees and
expenses incurred by prevailing party, as determined by the Arbiter or judge in
connection with the respective arbitration or litigation.

Until final resolution of any dispute hereunder, Construction Manager shall diligently
proceed with the performance of this Contract as directed by Owner.

Continued Performance of the Work. In the event of any dispute, the Construction
Manager shall continue to perform the Work and maintain its progress pending final
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determination of the dispute, provided the Owner places a sum equal to 150% of the
amount in dispute in an escrow account, reasonably satisfactory to both parties,
which specifies that the escrow agent shall distribute the escrow sum between the
parties in accordance with any agreement or court judgment entered resolving the
dispute.

Required in Subcontracts.  The Construction Manager shall include the provisions
of this Article 12 in all Subcontracts into which it enters.

ARTICLE 13 — LIQUIDATED DAMAGES

13.1

Late Completion. In the event that the Work is not Substantially Complete by the date
set forth in this Contract, then promptly after receiving Final Payment, the
Construction Manager shall pay to the Owner as liquidated damages a sum equal
Two Hundred Dollars ($200) for each day that the Work is late in reaching Substantial
Completion.

ARTICLE 14 - MISCELLANEOUS

14.1

14.2

14.3

14.4

14.5

14.6

14.7

14.8
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Project Sign. The Owner agrees that the Construction Manager and Engineer will be
properly identified and will be given appropriate credit on all signs, press releases and
other forms of publicity for the Project. Owner will permit the Construction Manager
and Engineer to photograph and make other reasonable use of the Project for
promotional purposes.

Notices. Notices to the parties shall be given at the addresses shown on the cover
page of this Contract by mail, fax or any other reasonable means.

Integration. This Contract is solely for the benefit of the parties, and no one is
intended to be a third party beneficiary hereto. This Contract represents the entire
and integrated agreement between the parties, and supersedes all prior negotiations,
representations or agreements, either written or oral.

Governing Law. This Contract shall be governed by the laws of the State of Illinois.

Severability. The partial or complete invalidity of any one or more provisions of this
Contract shall not affect the validity or continuing force and effect of any other
provision.

Assignment. Neither party to this Contract shall assign the Contract as a whole
without written consent of the other, except that the Owner may collaterally assign
this Contract to a lender if required to secure financing for this Project.

Existing Contract Documents. A list of the Plans, Specifications and Addenda in
existence at the time of execution of this Contract is attached as an exhibit to this
Contract.

lllinois Freedom of Information Act. The Construction Manager acknowledges that,
pursuant to the provisions of the lllinois Freedom of Information Act, (5 ILCS 140/1 et
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Owner:

By:

Attest:

seq.), documents or records prepared or used in relation to Work performed under
this Agreement are considered a public record of the Owner; and therefore, the
Construction Manager shall review its records and promptly produce to the Owner
any records in the Construction Manager’'s possession which the Owner requires in
order to properly respond to a request made pursuant to the lllinois Freedom of
Information Act (5 ILCS 140/1 et seq.), and the Construction Manger shall produce to
the Owner such records within three (3) business days of a request for such records
from the owner at no additional cost to the Owner.

Contractor:
Village of Algonquin Burke, LLC
2200 Harnish Dr 9575 W. Higgins Road, Suite 600
Algonquin, IL 60102 Rosemont, IL 60018
Date: By: Date: 3/14/2022
Principal
Date: By: Date: 3/14/2022
Principal

W:\Proposals\2022\Algonquin - E Bunker Hill Sq Barn Brick Pavers\CM Contract_E Bunker Hill Brick Paver
Replacement.doc
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East Bunker Hill and Square Barn Brick Paver Replacement
and Various Brick Paver Repairs
Algonquin, lllinois
Exhibit A - Summary Schedule of Values

Pay Item Description Contract Value
Brick Paver Replacement $ 62,776.00
Aggregate Base 8" $ 4,981.00
Concrete Base 5" $ 20,060.00
Pavement Removal $ 813.60
Excavation $ 6,805.12
Concrete Border $ 5,160.00
Traffic Control $ 12,000.00
Additional Repairs $ 76,823.75
Construction Management $ 5,250
General Conditions (Insurance OH and Profit) $ 7,500

Contract Price $ 202,169

W:\Proposals\2022\Algonquin - E Bunker Hill Sq Barn Brick Pavers\Summary Schedule of Values.xlsSummary 5/3/2022



VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT

~_MEMORANDUM -
DATE: May 4, 2022

TO: Tim Schloneger, Village Manager
Village of Algonquin Committee of the Whole

FROM: Robert Mitchard, Public Works Director

SUBJECT: Woods Creek Reach 5 Streambank Restoration

The Bid opening for the Woods Creek Reach 5 Streambank Restoration project was held
April 28, 2022 at 10:00 a.m. The plan consists of pulling back the creek banks, installing
emergent and prairie plantings to reinforce the creek bed as well as the side slopes,
bioengineering measures such as riffles and cross-vanes in the creek channel along with
boulder placement, and all necessary restoration.

Five (5) bids were received and have been summarized below.

Semper Fi $364,777.50
V3 $424,000.00
EnCap $468,403.65
ILM $494,424.50
Cardinal State $497,867.91

The bid was reviewed by Resource Environmental Solutions and the Village of Algonquin
staff and both recommend Semper Fi for this project. This contractor successfully
performed the Crystal Creek stream restoration project in Towne Park, which has the same
construction elements as this project, so staff is familiar and comfortable with their work.
The approved budget of $600,000.00, located within the Park Improvement Fund, is
sufficient to fund this project. Therefore, it is our recommendation that the Committee of the
Whole take the necessary action to move this contract with Semper Fi on to the full Board of
Trustees for approval in the amount of $364,777.50.



Semper Fi V3 Encap ILM Cardinal State
iTEM DESCRIPTION QTY TOTAL UNIT UNIT PRICE _TOTAL COST UNIT PRICE TOTAL COST UNIT PRICE TOTAL COST UNIT PRICE TOTAL COST UNIT PRICE TOTAL COST
1 : \ . ‘ - - - 1 - - - 4 L = - 3 - . 1. -
1.1 SURVEY/STAKING/LAYOUT 1 LS 58 000 00 Ss,ooo.oo $9 800,00 $9,800.00 $20 000 00 $20, 000 00 $9,500.00 59,500.00 $10,000.00 $10,000.00
1.2 [MOBILIZATION 1 LS $10,000.00 $10,000.00 $38,000.00 $38,000.00| $5,000.00 $5,000.00 $41,000.00 $41,000.00| $15,000.00 $15,000.00
1.3 [CLEARING, GRUBBING & TREE REMOVAL 1 LS $18,000.00 $18,000.00 $22,260.50 $22,260.50| $25,000.00 $25,000.00 $16,500,00 $16,5(}0.00| $28,600.00 $28,600.00
1.4 [HERBICIDING (2x) 12,13 AC $800.00 $9,704.00 $600.00 $7,278.00| $850.00 $10,310.50 $650.00 $7,884.50| $1,120.00 $13,585.60
1.5 |DISCING/TILLING {1X) 6.06 AC $1,800.00 $10,908.00 $350.00 $2,121.00| $650.00 $3,939.00 $350.00 $2,121.00] $800.00 $4,848.00
SITE PREPARATION SUBTOTAL $56,612.00 $79,459.50 $64,249.50 $77,005,50 $72,033.60

uz,gf
$55,973.10

EROS!ON AND SEDIMENT CONTROL SUBTOTAL

$87,321.15
e

2.1 |EXCAVATION cy $23.00 $22.00 $41,052.00 $35.00 $65,310.00 $32.00 $59,712.00 $30.00
2.2 |HAUL OFF 960 cY $17.33 $16,636.80] $21.00 $20,160.00 $40.00 $38,400.00 $28.50 $27,360.00] $18.00 $17,271.00
2.3 [FILL 906 cY $10.00 $9,060.00] 54,25 $3,850.50 $25.00 $22,650.00 $35.00 $31,710.00] $23.00 $20,844.21
2.4 |CROSS VANE (4 EA) 24"-36" STONE 91 cY $238.00 $21,658.00] $77.00 $7,007.00 $215.00 $19,565.00 $298.00 $27,118.00] $325.00 $29,575.00
2.5 [STONE TOE PROTECTION {364 LF}{IDOT CLASS A4 RIPRAP) 166 cY 5188.00 $31,208.00] $250.00 $41,500.00 §175.00 $29,050.00 $273.00 S45,318.00I $180.00 $29,880.00

AGGREGATE BASE (FOR CROSS VANES & STONE TOE '

2.60 [PROTECTION) IDOT CLASS A1 49 cY $88.00 $4,312.00 $130.00 $6,370.00 $100.00 $4,900.00 $169.00 $3,281.00| $150.00 $7,350.00
2.7 |STONE TOE PROTECTION {IDOT CLASS A4 RIPRAP) 4 cY $233.00 $932.00 $610.00 $2,440.00 $150.00 $600.00 $273.00 $1,092.00] $185.00 $740.00
2.8 |STONE TOE PROTECTION {IDOT CLASS A5 RIPRAP) 9 cY $400.00 $3,600.00 $360.00 $3,240.00 $185.00 51,665.00 $288.00 $2,592.00] 5185.00 $1,665,00
EARTHWORK SUBTOTAL 5130 324.80 $125,619.50 $182,140.00 $203,183.00 $163,298.31
VANDSEDIMENFCONMROL £ ¥ = =3 .. <. . . 1 . =
3.1 TEMPORARY ROCK CONSTRUCTION ENTRANCE 1 EA $6,679.00 $6,679.00 $4,600.00 $4,600.00 $3,500.00 $3 500.00 $4,850.00 $4,850.00 $4,225,00 $4,225.00
3.2 [STAGING & STOCKPILE AREA WITH CONSTRUCTION FENCE 1 LS $3,800.00 $3,800.00 $7,400.00 $7,400.00 $1,500.00 $1,500.00 $1,500.65 $1,500.65 $3,900.00 $3,900.00
3.3 |SUMP PIT & DEWATERING 1 LS $15,000.00 $15,000,00 $18,540.00 $18,540.00 $10,000.00 $10,000.00 $31,500.00 $31,500.00 $30,000.00 $30,000.00
3.4 |TEMPORARY STREAM CROSSING 2 EA $4,000.00 $8,000.00 $4,600.00 $9,200.00 $9,500.00 $19,000.00 $3,935.00 $7,870.00 $750.00 $1,500.00
3.5 JEROSION CONTROL BLANKET (SC1508N) 2,273 SY $4.00 $9,092.00 $3.00 $6,819.00 $3.60 58,182.80 $2.90 $6,591.70 $2.00 $4,546.00
3.6 |{EROSION CONTROL BLANKET {DS75) 10,244 SY 52.30 $23,561.20 51,75 $17,927.00 $2.40 $24,585,60 51,60 $16,390.40 41,35 $13,829.40
3.7 [STRAW MULCH 17,695 SY $1.10 $19,464.50 $0.90 $15,925.50 $0.85 $15,040.75 $0.95 $16,810.25 $0.85 $15,040.75
3.8 ISILT FENCE 1,504 FT $5.00 $7,520.00 $4.75 $7,144.00 $3.00 $4,512.00 $8.00 $12,032.00 $3.50 $5,264.00
3.9 |INLET PROTECTION 2 EA $500.00 $1,000.00] $350.00 $700.00 $500.00 $1,000.00 $315.00 $630.00 $245.00 $490.00
$88,255.50 $98,175.00 $78,795.15

4.1 NIESIC PRAIRIE SEEDING . $5,000.00 $6,600.00 $5,016.00 $3,000,00 52,280.00 $4,500,00 $6,010.00 $4,567.60
4.2 |WET MESIC PRAIRIE SEEDING 4.31 AC $5,000.00 $21,550.00| $4,900.00 $21,119.00 $3,200.00 513,792.00 $2,700.00 $11,637.00| $4,975.00 $21,442.25
4,3 |WET PRAIRIE SEEDING 0.9 AC $5,000.00 $4,500.00] $4,900.00 $4,410.00 $2,200.00 $1,980.00 $3,600.00 $3,240.00| $4,830.00 $4,347.00
4.4 {WET PRAIRIE PLANT PLUGS 3368 EA $5.00 $16,840.00 $4.75 $15,998.00 $5.00 $16,840.00 $5.00 $16,840.00| $5.00 $16,840.00
4.5 ISAVANNA SEEDING 0.48 AC $5,000.00 $2,400.00 57,100.00 53,408.00 $3,500.00 $1,680.00 $5,400.00 52,592.00| $6,275.00 $3,012.00
4,6 |TOE OF SLOPE IRIS PLANT PLUGS 222 EA §7.00 $1,554.00 $4.75 $1,054.50 $5.50 $1,221.00 $6.00 $1,332.00| $6.00 $1,332.00
4.7 |TREE PLANTING & TREE TRUNK PROTECTION 12 EA 5690.00 $8,280.00 $1,180.00 $14,160.004 5700.00 58,400.00 5750.00 $9,000.00] $1,100.00 513,200.00
4.8 [TURF GRASS REPAIR 8& TREE TRUNK PRQTECTION 1 LS $3,800.00 $3,800.00 $4,000.00 $4,000.00] 56,500.00 $1,500.00 $5,000.00 $5,000.00} $14,000.00 $14,000.00
MANAGEMENT OF PLANTINGS: 14 TOTAL ACRES (ALL ZONES, 3
4.9 |YEARS) 3 YR $7,000.00 $21,000.00 $20,500.00 $61,500.00 $29,000.00 $87,000.00 $21,000.00 $63,000.00| $35,000.00 $105,000.00
ECOLOGICAL RESTORATION & MANAGEMENT SUBTOTAL $83,724.00 [ $130,665.50] $134,693.00 $116,061.00] $183,740.85
TOTAL $364,777.50 $424,000.00] $468,403.65 $494,424.50] $497,867.91







VILLAGE OF ALGONQUIN
PUBLIC WORKS DEPARTMENT

- MEMORANDUM -

DATE: May 4, 2022

TO: Committee of the Whole

FROM: Michele Zimmerman, Assistant Public Works Director
SUBJECT: Construction Management Services — Woods Creek Reach 5

Attached you will find a proposal from Resource Environmental Solutions for construction
management services in the amount of $45,000.00 for the Woods Creek Reach 5
Streambank Restoration project. Construction management services for this project are
budgeted in the Street Improvement Fund, in the amount of $60,000.00. This project is
described as the construction of drainage improvements consisting of native seeding and
stream restoration, bank stabilization, riprap installation, wetland seeding, and native
restoration.

Resource Environmental Solutions was the design engineer for this project. Therefore, they
are intimate with the plan set and the required inspection time needed to ensure a quality
built project. They are also familiar with the specifications needed to construct the project
in order to review and approve materials and shop drawings.

Thus, it is our recommendation that the Committee of the Whole take action to move this
matter forward to the Village Board for approval of construction management services for
Woods Creek Reach 5 Streambank Restoration to Resource Environmental Solutions for
$45,000.00.



Corporate Headquarters
6575 West Loop South, Suite 300
Bellaire, TX 77401

Main: 713.520.5400

A. Cover Letter

April 14, 2022

Bob Mitchard

Director of Public Works
Village of Algonquin
110 Meyer Drive
Algonquin, IL 60102

Re:  Proposal for Woods Creek Reach 5 Construction Oversight

Dear Bob,

Resource Environmental Solutions, LLC (RES) is pleased to provide this proposal for services related to performing
construction oversight services for the Woods Creek Reach 5 Restoration Project located in Algonquin, lllinois.
Enclosed please find a summary of proposed scope of work and fees based on RES's understanding of your
request for services.

Upon review and acceptance of the contract, please sign and return according to the instructions on the signature
page.
Sincerely,

William W. Stoll

.Z/% ﬂ//jzvé)

Regional Manager/Senior Ecologist
Cell: 773-507-0983
wstoll@res.us

res.us



B. Scope of Services

Task 1. Construction Oversight

RES will provide construction oversight services for the Woods Creek Reach 5 Restoration Project in Algonquin,
lllinois. The anticipated project start date is June 1, 2022 with a December 31, 2022 deadline. RES staff will be
present for approximately 4 hours each day during construction activity. RES also anticipates attending a
construction kickoff meeting and several project status meetings. When appropriate, RES will provide meeting
minutes and/or memos to document issues and change orders that may arise during construction. RES will
neither direct the contractor on means and methods of construction nor instruct the contractor on safety
procedures and process.

Construction oversight will be conducted for the following:
1) Site Preparation (Tree removal, clearing/grubbing, fencing, herbiciding, & soil preparation for seeding)
2) Earthwork (topsoil strip/respread, excavation, fill, grading, cross vanes, stone toe protection)
3) Erosion & Sediment Control (construction entrance, stream crossings, erosion blanket, sump, silt fence,
mulch). Note: RES is not responsible for reporting related to NPDES & SWPPP requirements.
4) Ecological Restoration (prairie & wetland seeding/planting, turf seeding, tree planting)
5) Review & Approve Contractor Invoices

All documentation will be kept in electronic format and include photos of soil preparation, native
seeding/planting, cross vanes, stone toe protection, grading, and erosion control. RES will also verify and
document, stone sizing prior to placement, all native seed mixes, native plants, native trees, and erosion control
measures. Copies of all seed/plant/tree tickets and pictures of all plant materials will be documented.

Note: Construction Oversight will not extend into the 3-Year Management period required for the project.

Product: Construction oversight services
T&M Not to Exceed: $45,000



C. Contract Terms and Conditions
Acceptance

In signing below, each party agrees to abide by all terms and conditions presented in this Agreement and the defined
contents. Work will begin upon receipt of this signed authorization.

**PLEASE SIGN AND RETURN to RES. An executed contract containing both signatures will be returned to you. This
Agreement is not binding upon RES until executed by an officer of RES.

Table 1 - RES
RES Great Lakes, LLC

Signature: Date:

Name:

Title:

P.O. Box 256, 17921 Smith Rd.

Brodhead, WI 53520

Phone: 608.897.8641 Fax: 608.897.8486

Email:

Table 2 - Client

Client: Village of Algonquin

Signature: Date:

Name:
Title:
Address:

Phone: Fax:

Email:

Table 3 - Billing

Billing Address:

|:| Mark if same as above.
Company:

Name:

Title:

Address:

City, State, Zip:

Phone: Fax:

Email:




Notes

1. This Agreement summarizes the information contained in the proposal and is necessary for acceptance of the contract.
Along with the attached documents, including the Standard Terms and Conditions, this summary and signature page
will define and govern the contract.

2. This Agreement may be executed in one or more counterparts (transmitted by facsimile or PDF electronic transmission),
each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

3. RES will honor the pricing presented in this proposal for a period of 30-days and we may thereafter opt to modify

pricing.

Standard Terms and Conditions

1. Term and Termination

These Terms and Conditions apply to the attached agreement and any subsequent agreements or changes to existing
agreements for services between RES Great Lakes, LLC dba Applied Ecological Services (hereafter RES) and the Client as
defined in the agreement. Together these documents and any attachments constitute the Agreement.

1.1.

1.2.

1.3.

Termination. Either party may terminate this Agreement, in whole or in part, at any time upon no less than
fifteen (15) days written notice to the other party. In addition, RES shall have the right to suspend its provision
of Services in the event Client defaults in timely payment for Services.

Payment Upon Termination. In the event of termination, all previous unpaid undisputed invoices submitted
by RES to Client will be due and payable. RES will also be paid, under the terms of the Agreement, for all work
performed and/or completed, and expenses incurred between the time period covered by the most recent
invoice and the date of termination. Each party will bear its own termination expenses.

Transition Period. If this Agreement is terminated by either party, Client may require RES to continue any or
all activities as described in the Agreement to allow for a reasonable transition period. This work would be
conducted under the terms of this Agreement, which will remain in force until the transition period is
completed.

2. Invoicing and Payment

2.1.

2.2.

2.3.
2.4.

2.5.

Invoicing/Payment Term. RES shall invoice Client for Services performed on a periodic basis, usually monthly.
Upon receipt of an invoice from RES, Client shall have thirty (30) days from the date of the invoice to pay the
amount due, or to notify RES in writing of a bona fide dispute asserted in good faith as to one or more of the
invoiced items. Unless otherwise provided, all Services, equipment, and materials furnished by RES shall be at
the rates specified in RES' Rate Schedule, attached hereto as Exhibit A and incorporated by reference herein.
The RES Rate Schedule applicable to this Agreement may be modified by the mutual written consent of RES
and Client. Deposits paid according to the terms above will be applied to the final invoices under this
Agreement.

Taxes. All charges are net of any applicable taxes (except income and payroll taxes). Any additional costs due
to applicable taxes will be reimbursed by Client. Sales tax, if applicable, will be added upon invoicing.
Currency. All fees are stipulated in U.S. Dollars and must be paid to RES in U.S. Dollars.

Method. Payments to RES shall be made via Automated Clearing House (ACH) to RES’ bank account using the
information below. Please include invoice number(s) in remittance correspondence. If unable to make
payments via ACH, checks made payable to “RES Great Lakes, LLC" can be mailed to P.O. Box 256, Brodhead,
WI 53520. Please indicate the RES invoice number(s) in check memo.

Bank Name: The Bank of New Glarus/Sugar River Bank Branch

Bank Address: 2006 1st Center Ave, Brodhead, WI 53520

Routing Number: 075903912

Checking Account Number: 101753861

Prevailing Wages. Unless specifically set forth in the applicable Letter Agreement, Client represents that

prevailing wages are not required for any of RES’ Services under this Agreement. However, should RES be
required to pay prevailing wages, Client will pay RES the increased costs associated with the applicable
prevailing wage rates, including any penalties, back wages, and administrative expenses.



3. Liens

RES acknowledges that Client does not own the real estate on which the Services described in this Agreement will be

performed.

4. Confidentiality

4.1.

4.2.

43.

Definition and Exceptions. For purposes of this Agreement, information shall be considered confidential if it
is of a type generally understood to be confidential, or if the disclosing party specifically notifies the recipient
party in writing, whether by labeling materials reflecting such information as “"CONFIDENTIAL" or otherwise
unambiguously informing the recipient party (hereinafter, “Confidential Information”). Such Confidential
Information includes, but is not limited to, research, product plans, products, services, customers, markets,
ideas, concepts, discoveries, techniques, specifications, methodologies, models, flow charts, data, software,
developments, inventions, processes, designs, drawings, marketing plans, sales information, and financial
information, and any information that constitutes a trade secret under the Uniform Trade Secrets Act or similar
laws. Notwithstanding the foregoing, Confidential Information shall not include information that (i) is already
known to the recipient as shown by written records in its possession at the time such information is received;
(i) is already part of the public domain at the time of disclosure, or subsequently becomes part of the public
domain through no fault of the recipient; (iii) is obtained on a non-confidential basis from a third party who
lawfully disclosed the same to the recipient; or, (iv) is independently developed by an employee or consultant
of the recipient who had no knowledge of or access to the information.

Nondisclosure of Confidential Information. During the term of this Agreement and for a period of three (3)
years following termination, each party agrees to keep Confidential Information provided to such party by the
other party in strict confidence and not to use any such Confidential Information other than in connection with
the transactions contemplated by this Agreement, without the prior written consent of the other party. In
addition, each party agrees not to misappropriate or threaten to misappropriate any trade secret information
received, or any part thereof, for as long as such information remains a trade secret. Notwithstanding the
foregoing, this Agreement shall not apply to the extent that information is subpoenaed or otherwise required
by law to be disclosed by the recipient party, provided the recipient party shall use its best efforts to inform
the disclosing party of any demand for such disclosure as soon as such demand is made, in order to allow the
disclosing party the opportunity to seek protective relief.

Use of Project Information. Client agrees that RES may use Client's name and a general description of projects
as a reference for other prospective clients, provided that no Confidential Information is disclosed.

5. Ownership of Work Product

5.1.

5.2.

5.3.

Work Product. All preliminary or draft drawings, specifications or other documents and electronic data
furnished by RES to Client under this Agreement (“Work Product”) are deemed to be Instruments of Service,
and RES shall retain the ownership and property interest therein, including the copyrights thereto. All final
drawings, specifications, reports, and other documents or electronic data furnished by RES to Client under this
Agreement shall be deemed to be the property of Client.

Client’s Limited License. Upon Client’s payment in full for all work performed under this Agreement, RES shall
grant Client a limited license to use the Work Product in connection with Client's execution of the applicable
project, and the drawings, specifications and other documents prepared by RES for the project may be retained
by Client. Client may make changes, additions, and deletions to the applicable project design, in whole or in
part, conditioned on Client’'s express understanding that such use of the Work Product as modified by Client
is at Client's sole risk and without liability or legal exposure to RES.

Use. Any documents generated by RES are for the exclusive use of Client. Any use by third parties or use
beyond the intended purpose of the document will be at the sole risk of Client unless otherwise agreed upon
by RES in writing. If Client uses the design materials on any project other than the Project for which it was
developed (a "Subsequent Use”), Client agrees that it shall do so at its sole risk and without liability or legal
exposure to RES. Client further agrees that it shall defend, indemnify and hold harmless RES from and against
any and all claims, damages, liabilities, losses and expenses, including reasonable attorney’s fees, arising out
of or resulting from such Subsequent Use.



6. Insurance

6.1. Coverage. At all times during the term of this Agreement, RES shall, at its own expense, maintain insurance
coverage of the kind and in the minimum amounts listed in Exhibit B.

6.2. Waiver of Subrogation. To the extent possible, any of the parties’ insurance policies provided under the
provisions of this Agreement, or which may be used in relation to this Agreement, shall contain waivers of
subrogation in favor of the other party, by endorsement or otherwise, it being the intent of the parties that the
insurance policies shall protect both parties. The parties release each other from liability covered by the
insurance for which subrogation is waived.

6.3. Additional Coverage. Upon advance written notice, RES shall provide additional amounts or kinds of insurance
as may reasonably be deemed necessary by Client in connection with the ongoing nature of operations and
changes in exposure, but only to the extent the insurance is commercially available, and provided Client pays
the cost of said coverage.

6.4. Notice of Cancellation. The above-required insurance shall be maintained by RES during the term of this
Agreement, and shall not be canceled, altered, or amended by RES without thirty (30) days advance written
notice to Client.

7. Limitation of Liability

With respect to any claim covered pursuant to the terms and conditions of RES' liability insurance policies carried pursuant
to this Agreement, Client agrees that RES' total liability for acts, omissions, or damages, shall not exceed the available limits
of coverage as set forth in such insurance policies.

Notwithstanding any other term of this Agreement to the contrary, in no event shall RES, (or its employees, agents,
successors, or assigns) be liable to Client or any third party claiming through Client for indirect, special, incidental,
consequential, exemplary, or punitive damages of any nature (including damages for loss of revenue, profits, business
interruption, loss of business information, loss of capital, loss of technology, loss of data, increased costs of operation,
litigation costs and the like) whether based upon a claim or action in contract, tort (including negligence), or any other legal
or equitable theory, in connection with the supply, use or performance of the Services provided by RES to Client, regardless
of whether RES has been advised of the possibility of such damages or such damages were reasonable foreseeable.

8. Indemnification

8.1. RES’ Indemnification of Client. To the fullest extent permitted by law, RES shall indemnify and hold harmless
the Client, its officers, directors, employees or agents, from and against claims, damages, losses and expenses,
including but not limited to attorneys’ fees, arising out of or resulting from performance of work on a project
subject to this Agreement, provided that any such claim, damage, loss or expense is attributable to bodily
injury, sickness, disease or death, or to injury to or destruction of tangible property (other than the work itself)
but only to the extent caused by the negligent acts or omissions of RES, its subcontractors, anyone directly or
indirectly employed by them, or anyone for whose acts they may be liable, regardless of whether or not such
claim, damage, loss or expense is caused by a party indemnified hereunder.

8.2. Client’s Indemnification of RES. To the fullest extent permitted by law, Client shall indemnify and hold
harmless RES, its officers, directors, employees or agents, from and against claims, damages, losses and
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of work on
a project subject to this Agreement, provided that any such claim, damage, loss or expense is attributable to
bodily injury, sickness, disease or death, or to injury to or destruction of tangible property, but only to the
extent caused by the negligent acts or omissions of Client, its subcontractors (other than RES), anyone directly
or indirectly employed by them, or anyone for whose acts they may be liable, regardless of whether or not
such claim, damage, loss or expense is caused by a party indemnified hereunder.

9. Independent Entities
Client and RES are independent entities, and nothing in this Agreement or otherwise shall be deemed or construed to create
any other relationship, including one of employment, joint venture, or agency.

10. Dispute Resolution

10.1. Direct Discussion. If a dispute arises out of or relates to this Agreement or its breach, the parties shall use
good faith efforts to settle the dispute through direct negotiation.



10.2.

10.3.

Project Status During Dispute. If the dispute does not result in the termination of the Agreement, RES shall
continue providing Services during all dispute resolution proceedings. Client shall continue to make payments
in accordance with this Agreement, except with respect to amounts in dispute in accordance with Section 2.
Mediation. If the dispute cannot be settled through direct negotiation, except with respect to a matter
involving payment of an invoice, the parties shall engage in mediation prior to entering into litigation, and
shall endeavor to resolve the dispute through the involvement of a neutral mediator. The Construction Industry
Mediation Rules of the American Arbitration Association shall govern this process unless otherwise agreed.
The costs of any mediation proceeding shall be shared equally by the parties. No legal action will be filed until
mediation has concluded.

11. Standard of Care / Warranties

11.1.

11.2.

Standard of Care. All Services provided by RES shall be performed by appropriately qualified personnel,
properly licensed whenever required, and shall meet all standards of industry skill, care and judgment ordinarily
expected in the locality where the Services are provided.

Warranties. Construction work performed by RES includes a one (1) year warranty on materials and
workmanship. RES warrants that such work shall be free from material defects. RES’ warranty does not include
remedies for defects or damages caused by normal wear and tear during normal usage, use for a purpose for
which the project was not intended, improper or insufficient maintenance, modifications performed by the
owner or others, or abuse. RES warrants that all materials shall be new unless otherwise specified, of good
quality, in conformance with the Agreement, if any, and free from defective workmanship. If within one year
the Client does not promptly notify RES of defective work, the Client waives RES’ obligation to correct any
defective work as well as the Client’s right to claim a breach of warranty with respect to that defective work. If
any of the Services are eliminated, or if RES is not retained to perform subsequent phases, RES' responsibility
will extend only to the Services it completes.

12. Time for Performance

12.1.

12.2.

RES' Services will be performed according to the schedule specified in the Letter Agreement or related
Attachments approved by Client and RES and incorporated into this Agreement.

If the Services to be performed by RES are interrupted, disrupted, suspended, or delayed for any reason beyond
the reasonable control of RES, the schedule of work and the date for completion will be adjusted accordingly.
RES will be compensated for all reasonable increased costs resulting from such interruption, disruption,
suspension, or delay.

13. Miscellaneous

13.1.

13.2.

13.3.

13.4.

Entire Agreement. This Agreement and any Attachments which are or may be made a part thereof, constitute
the entire agreement between the parties regarding the subject matter thereof, and all agreements,
representations, promises, inducements, statements and understandings, made prior to or contemporaneous
with this Agreement, written or oral, are superseded by this Agreement. This Agreement may not be modified
or amended except in writing signed by a duly authorized representative of the parties hereto. No other act,
document, usage or custom shall be deemed to modify this Agreement.

Governing Law and Jurisdiction. This Agreement shall be deemed to be an Agreement made under the laws
of the State of Wisconsin, and for all purposes it, plus any related or supplemental exhibits, schedules,
documents, or notices, shall be construed in accordance with and governed by the laws of such state. Both
parties agree that the federal and state courts located in Wisconsin are an appropriate venue for any dispute
between the parties, and both parties hereby submit to the jurisdiction of such courts. CLIENT AND RES WAIVE
ANY RIGHT TO A JURY TRIAL REGARDING ANY DISPUTE BETWEEN THE PARTIES.

Construction / Headings. This Agreement shall be construed without regard to any presumption or rule
requiring construction against the party causing the instrument to be drafted. The various headings in this
Agreement are inserted for convenience only and shall not affect the meaning or interpretation of this
Agreement or any section or provision hereof.

Force Majeure. Notwithstanding anything contained in this Agreement to the contrary, if either party is
prevented from performing any of its obligations hereunder by laws, orders, regulations or directions of any
government having jurisdiction over the parties hereto, or any department, agency, corporation or court
thereof, or by war, act of public enemies, strikes or other labor disturbances, fires, floods, acts of God, or any



causes of like or different kind beyond the reasonable control of either party, then such party shall be excused
from any failure to perform any such obligation to the extent such failure is caused by any such law, order,
regulation, direction or contingency.

13.5. Severability. Each provision contained herein is severable from the Agreement and if one or more provisions
are declared invalid, the remaining provisions shall nevertheless remain in full force and effect.

13.6. Notices. All notices pursuant to this Agreement shall be in writing and shall be given by certified mail or
personal delivery (including overnight mail by private carrier) to the address set forth on the signature page to
this Agreement, or to such other address as may be subsequently provided by written notice given in
accordance with this section. Such notices shall be deemed given when delivered (including by overnight mail
by private carrier) or, if by mail, effective when deposited in the U.S. Mail certified with return receipt requested,
postage prepaid.

13.7. Attorneys’ Fees. In the event either party shall be the prevailing party in any suit for damages for breach of
this Agreement, including nonpayment of invoices, or to enforce this Agreement, or to enjoin the other party
from violating this Agreement, such party shall be entitled to recover as part of its damages its reasonable
legal costs and related expenses, including attorneys’ fees, in connection with bringing and maintaining any
such action.

13.8. Successors and Assignees. This Agreement will be binding on RES and Client, and their successors, trustees,
legal representatives, and assigns. Neither party may assign or transfer any rights, responsibilities, or interest
in this Agreement without the written consent of the other party and any attempt to do so without such
consent may be void. Nothing in this section will prevent RES from employing subcontractors or subconsultants
to assist in the performance of Services under this Agreement.

13.9. Waiver. The failure of either party in any one or more instances to enforce one or more of the terms or
conditions of this Agreement or to exercise any right or privilege in this Agreement, or the waiver by either
party of any breach of the terms or conditions of this Agreement, shall not be construed as thereafter waiving
any such terms, conditions, rights, or privileges, and the same shall continue and remain in force and effect as
if no such failure to enforce had occurred.

13.10.Survival. All obligations of Client regarding amounts owed to RES and all limitations of liability and disclaimers
and restrictions of warranty shall survive termination of this Agreement.

13.11.Exhibits and Attachments. All Exhibits and Attachments are incorporated and made part of this Agreement
for all purposes.

13.12.Counterparts / Signatures. This Agreement may be executed in one or more counterparts (transmitted by
facsimile or PDF electronic transmission), each of which shall be deemed an original, but all of which together
shall constitute one and the same instrument.



	Agenda: CotW - May 10, 2022
	Memo: Starcom Radio
	Quote

	Memo: In-House Engineering
	Agreement

	Memo: Gaslight Park
	Agreement

	Memo: Main St. Easements
	Agreement

	Memo: Brick Pavement
	Agreement

	Memo: Woods Creek Construction
	Map

	Memo: Woods Creek Construction Management
	Agreement




